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CHINA’S DEATH PENALTY
REFORMS
An HRIC Issues Brief1

The Chinese authorities have introduced reforms to the death

penalty system aimed at “killing fewer, and killing carefully.” Key

systemic challenges remain, however, in ensuring that the

criminally accused are not arbitrarily deprived of their inherent

right to life.

In 1996, Hugejileitu, a 18-year-old Inner Mongolian man, was executed on hooligan-

ism and murder charges 62 days after a young woman was raped and murdered in the

midst of a national “Strike Hard” (yanda) campaign against crime. Hugejileitu’s family

had accused the police of torture during his interrogation and was also reportedly

denied visitation prior to his execution.

Yan Feng, a friend of Hugejileitu who was also detained around that time, recalled hear-

ing his friend’s screams during the interrogation. The next morning,Yan sawHugejileitu

squatting with his hands shackled behind his back. In 2005, almost 10 years after Huge-

jileitu’s execution, the official Xinhua News Agency reported that a serial killer had con-

fessed to having committed the crime and gave a detailed account of the murder.2

China has long been criticized for its high number of executions. Exact figures on the

number of executions carried out annually cannot be obtained because they are classi-

fied as state secrets, but various estimates have already ranked the number of execu-

tions in China as the highest in the world (seeWang Guangze’s article elsewhere in this

issue of CRF). Amnesty International estimated that in 2006, between 7,500 and 8,000

people were executed in China, and that even the much smaller number of 1,010 execu-

tions indicated in publicly available documents made up more than 60 percent of the

1,591 executions reliably confirmed worldwide that year.3 There are also concerns over

the fact that the death penalty can be applied to as many as 68 wide-ranging offences,

including economic or other non-violent crimes such as smuggling, counterfeiting cur-

rency, embezzlement and bribery.

In 1980, the power to review some capital punishment cases, such as murder, rape and

robbery, was delegated from the Supreme People’s Court (SPC) to Higher People’s

Courts (HPCs).4 In a key reformmove on the application of the death penalty in
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China, beginning January 1, 2007, the SPC reassumed power to review all death sen-

tences handed down for immediate execution (sixing liji zhixing)—amove that Chi-

nese officials claimed will help the government to “kill fewer and kill carefully.”5

The SPC review does not extend to death sentences handed down with a two-year

reprieve (sixing huanqi liangnian zhixing), in which the death penalty is automatically

commuted to life imprisonment if the convicted person does not willfully commit an

additional crime during the two-year period.6

This Issues Brief provides an overview of the series of reforms that culminated in the

SPC reassuming judicial review of immediate execution cases in January 2007, and

examines the structural challenges of China’s judicial system that have serious implica-

tions for cases involving the death penalty. These include the lack of transparency in

China’s death penalty figures, the prevalence of confession extracted through torture,

the lack of procedural protections for a fair trial, and the lack of judicial independence.

The term“death penalty”will be used to refer to both types of death sentences, but the

specific term death penalty (immediate execution) will be used if the scope of review

only covered such cases.

Delegates from Shanghai meet with central government officials during the 2007 session of the National People’s Congress, during which

measures to discourage torture in possible death penalty cases were discussed. Photo: Associated Press



Overview of death penalty reforms

The SPC stated its intention to reform the death penalty system in its Second Five-Year

Reform Plan (2006–2010).7 Since 2006, several legal documents governing procedural

aspects of death penalty cases have been issued. Box 1 highlights some of these major

changes.

BOX 1: KEY REFORMS TO THE DEATH PENALTY SINCE 2006

DOCUMENT ISSUED ISSUING DATE ISSUING BODY SUBJECT MATTER

Supreme People’s Court, December 7, 2005 Supreme People’s Court Open trials for second

Notice on ImprovingWork on (SPC) and Supreme People’s instance courts in cases that

Open Trial for Second Instance Procuratorate (SPP) may result in the death

Cases with Death Sentences8 penalty and for which

important facts and

evidence were in dispute

Provision on Some Issues September 21, 2006 SPC and SPP Open trials in second

Concerning the Court Trial instance courts in all death

Procedures for the Second penalty (immediate

Instance of Cases Involving execution) cases

the Death Penalty (for Trial

Implementation)9

Amendment to the Organic October 31, 2006 Standing Committee of the SPC to review all lower

Law of the People’s Court10 National People’s Congress court decisions ordering a

(NPCSC) death sentence (immediate

execution)

Provision of the Supreme February 27, 2007 SPC Details of circumstances in

People’s Court on Several which the SPC would

Issues Concerning the Review uphold a death sentence and

of Death Penalty Cases11 when it would order a

retrial in lower courts

Opinions on Strengthening March 9, 200712 SPC, SPP, Ministry of Public Elaboration of procedure to

Handling Cases in Strict Security and Ministry of reduce wrongful death

Accordance with Law and Justice sentences, including the

Guaranteeing the Quality of presence of witnesses at

Handling Death Penalty Cases trial, and reaffirms that

confessions extracted under

torture cannot be used as

the basis of conviction.
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Further reforms may yet be issued. In late January 2007, SPC judge Lu Guanglun said

that the SPC was considering sentencing guidelines for four types of cases that make up

more than 90 percent of all death penalty sentences in China (murder, aggravated

assault, robbery and drug trafficking).13 These guidelines, however, have yet to be pub-

lished as of June 1.

Box 2 provides a comparison of policy and procedure before and after the death

penalty reforms began in 2006.

The flowchart at the end of this Brief illustrates the simplified process of the SPC

review for cases involving one suspect on one criminal charge.22

Remaining challenges to death penalty reforms

LACK OF JUDICIAL INDEPENDENCE

The effectiveness of all legal reforms must be viewed in light of the fundamental lack of

judicial independence.23 The highly politicized nature of China’s judicial system under-

BOX 2: KEY CHANGES PROMULGATED BY DEATH PENALTY REFORMS BEGUN IN 2006

SUBJECT MATTER BEFORE REFORMS IN 2006 AFTER REFORMS

1) Exercise of the death penalty in No official position on the frequency Officially stated intent to “kill

general of imposing the death penalty fewer, (and) kill carefully”14

2) Death penalty (immediate Higher People’s Courts (HPCs) SPC reassumes power to review all

execution) cases review body reviewed certain kinds of death penalty death penalty (immediate

(immediate execution) cases15 execution) cases16

3) Decision on a wrongful conviction/ Review court empowered to replace SPC will order a lower court to

sentence death sentence (immediate execution) retry a case in most cases, except in

with more lenient sentence when ruling very limited scenarios18

that application of law was wrong or

sentence inappropriate17

4) Questioning of convicted person Review judges not required to question SPC judges should question the

during review convicted person convicted person “in principle”19

5) Open trial in second instance court Open trial not required when certain Open trial for all cases that may

procedures carried out and when facts result in death penalty (immediate

are clear20 execution)21
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mines the ability of the courts to provide “a fair and public hearing by a competent,

independent and impartial tribunal established by law.”24

In practice, the work of the four levels of courts—the Supreme People’s Court, higher

people’s courts, intermediate people’s courts and local courts—is guided by the Politi-

cal-Legal Committee of the Communist Party of China (CPC), which consists of the

heads of the public security organ, the state security organ, the procuratorate, the

court, the judicial administrative organ and the administrative organ for civil affairs on

the same level.25 This Political Legal Committee also selects senior judges, including

members of the court’s adjudication committee, which has the authority to decide

important cases.26 Chinese courts are also financially dependent on their equivalent

governments for salaries, housing and other benefits, which may make it difficult for

the court to rule against the government in particularly sensitive cases.27 These factors

allow opportunities for the CPC to exert significant influence, including the cloaking of

the judiciary in a secrecy similar to that of the CPC.A prime example is the notorious

secrecy surrounding China’s death penalty statistics, and the related lack of trans-

parency in judicial application of capital punishment.

ABSENCE OF TRANSPARENCY

Transparency is “a key component of the concept of accountability which underpins the

international human rights system,”and“among the fundamental due process safeguards

that prevent the arbitrary deprivation of life.”28 China’s state secrets laws include no less

than eight separate provisions for classifying death penalty-related information,maxi-

mizing government control over the nature and tenor of facts and statistics that are actu-

ally released.29 The broadest classification places figures on the ratification and execution

of death sentences nationwide at the top-secret level, and others cover the number of new

prisoner executions, intermediate court ratification of death sentences,military statistics

and information on the uses of executed criminals’ corpses and organs. Because current

death penalty reforms do not includemoves to declassify statistics on executions, it

remains difficult to verify estimates on the number of executions in the past, or to gain a

sense of how far the reform process might go in reducing executions in the future.30

International standards on the right to a fair trial include the provision that judgments

rendered in a criminal case or in a lawsuit shall be made public except in circumstances

where it is contrary to the interest of juvenile persons.31 Currently, judgments in

China’s death penalty cases are not routinely made public. There is no institutional

avenue for legal professionals, scholars and the public in general to consistently exam-

ine the arguments that the courts have used to reach their decisions on death penalty

cases, or to follow the development of domestic jurisprudence in this regard.32

THE PREVALENCE OF CONFESSION EXTRACTED THROUGH TORTURE

The right of individuals to be free from torture or other cruel, inhuman or degrading

treatment is one of the most basic human rights,33 and no derogations may be made



“Nearly every wrongful

verdict in recent years

relates to illegal

interrogation,”

Deputy Procurator-General

Wang Zhenchuan
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even in times of a public emergency.34 In China, the prohibition on confessions

extracted by torture has been in the Criminal Procedure Law (hereinafter “CPL”) since

1979,35 but in practice, torture remains a serious problem within the Chinese criminal

justice system. In December 2005, after concluding a two-week visit to China, the UN

Special Rapporteur on torture and other cruel, inhuman or degrading treatment or

punishment,Manfred Nowak, concluded that the practice of torture, though on the

decline particularly in urban areas, remains widespread in China.36

The significant gap between Chinese law and international standards is particularly

evident in the stipulation that evidence procured through torture, coercion, intimida-

tion, entrapment or deceptive practice can be introduced as long as it does not form

the basis for conviction.37 The lack of any law or regulation that absolutely excludes evi-

dence obtained through torture frommaking its way through Chinese courts should

raise serious questions regarding the nationwide conviction rate of nearly 99.8 percent

for most of 2006.38

The serious problem of coercive confessions being used to convict defendants in crimi-

nal cases has been acknowledged by a deputy procurator-general of the Supreme

People’s Procuratorate,Wang Zhenchuan, who admitted “nearly every wrongful verdict

in recent years relates to illegal interrogation,” and that there were at least 30 cases every

year of wrongful convictions attributable to confessions extracted through torture.39

The reported torture of Hugejileitu related above may well have been the key factor in

his wrongful conviction and execution. Although death penalty reform reaffirms the

prohibition against basing a conviction on confessions extracted under torture,40 it

does not explicitly exclude such a confession from evidence that can be used against the

defendant.

LACK OF PROCEDURAL GUARANTEES TO A FAIR TRIAL

The right to a fair trial is a fundamental human right and essential component of the

administration of criminal justice. In 1948, the Universal Declaration of Human

Rights, the cornerstone of human rights law, proclaimed that “Everyone is entitled in

full equality to a fair and public hearing by an independent and impartial tribunal, in

the determination of his rights and obligations and of any criminal charge against

him.”41 In 1966, this right was codified and further elaborated in Article 14 of the Inter-

national Covenant on Civil and Political Rights (ICCPR).

The Human Rights Committee, which is the treaty monitoring body for the ICCPR,

has explicitly stated that for cases involving the death penalty, “[t]he procedural guar-

antees therein prescribed [in the ICCPR] must be observed, including the right to a fair

hearing by an independent tribunal, the presumption of innocence, the minimum

guarantees for the defense, and the right to review by a higher tribunal.”42 Given the

irreversible nature of execution, the risk of executing innocent individuals remains an

unresolved tension in jurisdictions where the death penalty remains a legally sanc-

tioned form of punishment, and most particularly in countries such as China where

international standards of fair trial are not consistently met. Although China has yet to
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ratify the ICCPR, it signed this key human rights treaty in 1998 and is bound by the

spirit of the treaty to refrain from acts that would defeat its object and purpose.43

Procedural justice remains an area of serious concern in China. Four years after the

revised CPL came into force in 1997, a report by HRIC, Empty Promises: human rights

protections and China’s criminal procedure law in practice, found that the CPL fell short

of international standards in a range of areas relating to criminal justice, such as the

right to a fair trial. Due process protections continue to be key issues in China’s legal

reform process. Procedural justice is particularly at risk during China’s nationwide

“strike hard” campaigns, when police, public prosecutors and courts collaborate to

investigate, try and punish crime severely and swiftly.44 The “Opinions on Strengthen-

ing Handling Cases in Strict Accordance with Law and Guaranteeing the Quality of

Handling Death Penalty Cases” affirmed that the national “strike-hard” strategy will

continue to be a key component in the country’s “difficult and complex task of protect-

ing social harmony.”45 Given this continued emphasis on “strike-hard” strategy, the fol-

lowing procedural justice concerns are likely to remain particularly relevant in the

context of China’s death penalty reforms.

Presumption of innocence

The CPL does not include a presumption of innocence. There has been discussion for

several years of possible revisions to the Criminal Law and CPL to ensure that a person

charged with a criminal offense is presumed innocent until proven guilty, in accor-

dance with the recommendation made by the UNWorking Group on Arbitrary Deten-

tion in 1997, but no such revision has yet been enacted.46 Apart from the question of

judicial principle, the absence of a presumption of innocence has a direct bearing on

the prevalence of confessions extracted through torture.

Intimidation of criminal defense lawyers

Another consequence of the absence of a presumption of innocence is constraints on

the efforts of criminal defense lawyers to zealously defend their clients. Article 306 of

the Criminal Law holds criminal defense lawyers personally liable if they destroy or

forge evidence, help any of the parties destroy or forge evidence, or coerce or entice

their client or a witness into giving false testimony or changing testimony in defiance of

the facts.47 The main threat lawyers face under this law is when they counsel their

clients to repudiate a forced confession, persuade a witness to retract false testimony

obtained by police through coercive means, or turn up evidence disadvantageous to the

prosecution. Some 500 lawyers were detained under this law between 1997 and 2002,48

and more than 100 have been accused specifically of violating Article 306 by fabricating

evidence. Ultimately, the accused lawyers have been cleared in more than 90 percent of

these Article 306 cases,49 indicating that the statute is often abused or invoked improp-

erly by officials attempting to constrain defense lawyers.

Basic legal defense of the criminally accused is further undermined by three difficulties
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that Chinese criminal defense lawyers routinely face in performing their duties: restric-

tions on meeting with their clients, gathering evidence and accessing all case docu-

ments.50 These restrictions and their overall chilling effect on criminal defense efforts

adversely affect the implementation of two key international standards guaranteeing a

person’s right to a fair trial: to have adequate time and facilities for the preparation of

his defense and to communicate with counsel of his own choosing; and to defend him-

self in person or through legal assistance of his own choosing.51

Examination of witnesses

Under the ICCPR, the opportunity for an individual “to examine, or have examined,

the witnesses against him and to obtain the attendance and examination of witnesses

on his behalf under the same conditions as witnesses against him”52 is a minimum

requirement for a fair trial. At present, less than 10 percent of witnesses testify at vari-

ous levels of the Chinese courts, according to HuYunteng, Deputy Director of the SPC

Research Office.53 This low rate of witness participation deprives defendants of the

opportunity to challenge prosecution witnesses, or take advantage of testimony that

could exculpate them, a potentially fatal disadvantage in cases where the death penalty

might apply.While the Second Five-Year Reform Plan of the People’s Courts

(2006–2010) and a Notice of the reform package encouraged increased witness atten-

dance by stipulating that important witnesses “must attend the trial” (yingdang

chuting),54 the SPC diluted this requirement in its latest Opinion by stipulating only

that the court “must inform” (yingdang tongzhi) key witnesses to attend the trial.55

Professor He Jiahong of Renmin University believes a major reason for witnesses’ reluc-

tance to testify in court is the fear of revenge,56 given the well-known phenomenon of

witness intimidation in sensitive criminal cases. For instance, one day before the retrial

of blind rights defense lawyer Chen Guangcheng, one of his key witnesses, Chen

Guanghe, was abducted by individuals allegedly linked to the local public security

bureau (PSB). Days later, police notified Chen Guanghe’s family that he had been for-

mally arrested and placed under criminal detention on charges of forging evidence.57

Moving forwardwith reform

International human rights law stipulates that no one shall be arbitrarily deprived of

life. Although not prohibited under international law, application of the death penalty

must be seen as an “extreme exception” to the inherent right to life.58 China’s integra-

tion into the international human rights system brings with it a large number of con-

crete obligations to fulfill the fundamental protection of an individual’s right to life.

Making death penalty reform a reality will depend on key systemic changes, including a

mechanism to monitor, assess and ensure effective implementation of the reforms.

Effective implementation will further require a series of concrete measures: 1) Declassi-

fying statistics and other information relating to the death penalty to allow monitoring

of its application and possible misuse; 2) rendering confessions extracted under torture



34 | REFORM AND REALITY

strictly inadmissible as evidence in trials; 3) requiring all key witnesses to appear in tri-

als where the death penalty is applicable; 4) improving defendants’ access to legal coun-

sel; and 5) curtailing the harassment and intimidation of criminal defense lawyers.

Until these concrete steps can be implemented, China will continue to face challenges

in its efforts to bring its application of the death penalty in line with international

human rights standards, and innocent people such as Hugejileitu will continue to suf-

fer the most irreversible consequence of injustice.

Were material facts, evidence and procedures clear 
and appropriately applied in sentencing the defendant?

Should the death penalty
(immediate execution) 
be applied to defendant
according to the law? 

Is the death penalty
(immediate execution)

imposed again?

Supreme People’s Court reviews lower court’s decision 

(Criminal Law,Art. 48; Criminal Procedure Law,Art. 199; Organic Law of the People’s Courts, Art. 12)

Supreme People’s Court orders lower court to retry 

(Supreme People’s Court Regulation on Several Issues Regarding the 
Review of Death Penalty Cases, February 27, 2007,Art. 2-5)

Supreme People’s Court confirms death sentence 
(immediate execution) 

(Supreme People’s Court Regulation on Several Issues Regarding the
Review of Death Penalty Cases, February 27, 2007,Art. 2)

EXECUTION
(Unless defendant is pardoned by the Standing

Committee of the National People’s Congress and
the President of the People’s Republic of China)

(Constitution 67(17); 80)

New sentence applied;
prosecution and/or defendant can appeal

YES NO

NO

YES

YES

NO
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