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EXECUTIVE SUMMARY

Overview

The People’s Republic of China (PRC) was among the original 64 States to sign the Conven-
tion on the Elimination of All Forms of Discrimination against Women (CEDAW or “the
Convention”) when it opened for signature at the 1980 Second World Conference on
Women in Copenhagen, and the government ratified the Convention within the same year,
in November 1980. Today, CEDAW has 183 State Parties and remains one of the most
widely acceded international human rights treaties. Whereas the PRC combined 5th and
6th Periodic Report (“PRC Report”) reflects some progress in reporting efforts since the
previous round of reporting, including gathering and reporting of information, despite the
PRC’s long-standing support for CEDAW, serious challenges remain for effective domestic
implementation of the Convention.

Over the past two decades, the PRC has seen an unprecedented level of rapid macroeco-
nomic growth; yet domestic aggregated figures of China’s prosperity conceal the uneven
distribution of this wealth between rural and urban areas—and, more fundamentally,
between men and women. Human Rights in China (HRIC) submits this report to facilitate
the Committee on the Elimination of Discrimination Against Women’s (the Committee)
examination of the PRC Report by highlighting specific areas of concern affecting Chinese
women. The report will focus on discrimination (Article 1); trafficking and prostitution
(Article 6); education (Article 10); health (Article 12); and domestic violence (Article 16).
Particular emphasis will be placed on the situation of rural women and girls (Article 14),
who continue to endure growing and persistent inequality in their access to education,
health and employment, as well as the situation of ethnic minorities and migrant women,
who face additional challenges in securing their rights.

The implementation of CEDAW in the PRC is detrimentally affected by lack of transpar-
ency and control of information. Much of the data and statistical information provided in
the PRC Report are classified as state secrets by the government, including statistics on
kidnapping and trafficking, induced abortions, infanticide and the gender ratio. The data
provided, therefore, has first been vetted by the government, impacting comprehensive,
accurate and complete review of implementation of the Convention by the Committee. At
the domestic level, if civil society actors, including civil society organizations, ordinary
citizens and the media, cannot have access to information that would enable them to
review and assess the full extent of the various issues affecting Chinese women, then they
cannot actively or effectively contribute to the promotion of women’s rights in China. All
these factors undermine the ability of the Chinese government to build meaningful part-
nerships with both local and international actors in the forming relevant and useful
solutions for the advancement of women that is consistent with the goals and purposes of
the Convention.

In addition to constraints on transparency, there remain significant gaps between the
formal Chinese law and its compliance with international law to which the PRC is bound as
a State Party. This HRIC report notes that these gaps can be the absence of a
definition—“discrimination” is not defined under Chinese law—or definitions that are
imprecise or inconsistent with the international definition, as in the case of “trafficking in
persons” under Article 6 of CEDAW. Gaps are exacerbated by inadequate implementing
mechanisms built into the legal system, as for cases of domestic violence in China. Despite
the numerous laws cited in the PRC report promulgated to implement articles under the
Convention, these gaps negatively impact the effective implementation of CEDAW in the
PRC.
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[iv]

Summary of key issues by article

The following is a summary of the key issues by article highlighted in this HRIC parallel
report to the PRC Report. A set of categorized and concise recommendations aimed at
improving both the reporting process and a more comprehensive and effective implemen-
tation of the Convention follows this executive summary.

* Discrimination (Article 1): The lack of any definition of “discrimination against
women” in PRC legislation hinders effective implementation of the Convention as a
whole and prevents the PRC from addressing the concerns and repeated recommenda-
tions of the Committee related to discrimination. Without a definition, effective
education, and training cannot be undertaken to combat societal discrimination.
Further, reporting, assessment and monitoring are all hindered, and women are less
able to invoke legal procedures and remedies.

» Trafficking and Prostitution (Article 6): Despite reported initiatives to suppress
all forms of trafficking in and exploitation of women, efforts have fallen short of
substantive protections due to limited legislative definitions, administrative deten-
tions of prostitutes, and policy execution. Due to the control of information and the
limited statistics provided, a full assessment of implementation and the impact and
effectiveness of initiatives is difficult to carry out.

* Education (Article 10): The implementation of the universal right to education in
the PRC is marked by weak political will to adequately fund education, which dispro-
portionately affects girls: due to remaining societal prejudices, girls are more likely to
be withdrawn from school than boys. The lack of clear data disaggregated by gender,
age and actual drop out rates by region also prevents a comprehensive assessment for
how continued discrimination against women and girls in China is both a cause and
consequence of their lack of access to education.

* Health (Article 12): The growing sex-ratio disparity in China is a serious indication
that implementation of the PRC family planning policy is wrought with flaws that are
both detrimental to women’s health and the makeup of society at large. The full
impact of the family planning policy as implemented, however, is difficult to fully
assess due to the Government’s classification of relevant information, including
information on the number of induced abortions, statistics on infanticide and child
abandonment as state secrets. Further, the rapid spread of HIV/AIDS in China has
not been adequately addressed with a gender perspective, despite women’s particular
vulnerabilities. Rural women face further challenges on access to HIV/AIDS preven-
tion and treatment.

* Rural Women (Article 14): Although it provides descriptions of programs directed
towards rural women, the PRC Report provides limited information about their actual
situation and the impact of government-promulgated policies and programs. The PRC
Report also does not adequately address the growing rural-urban divide and the
particular impact on rural women of economic inequality and lack of access to basic
services. The unique challenges faced by ethnic minority women, many of whom live
in rural areas, and migrant women, who leave rural areas in search or employment
opportunities in the cities, both of whom face additional challenges, including societal
and economic disadvantages, are also not fully addressed.
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* Marriage and family life (Article 16): Flawed legislation and implementation have
left a gap between Chinese domestic law in regards to marriage and family life and
China’s obligations under CEDAW. This includes insufficient specificity and inclusive-
ness in the scope of family/domestic violence; requiring a direct victim complaint in
most cases of family/domestic violence; and lower penalties for perpetrators of
family/domestic violence.
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RECOMMENDATIONS

HRIC offers a set of categorized and concise recommendations aimed at improving both
the reporting process and the implementation of the Convention. The recommenda-
tions seek to address those areas of concern highlighted in this parallel report, and offer
suggestions on how to advance the development of benchmarks to assess ongoing
compliance as a means to improve program assessment and implementation.

I. Implementation of Obligations

A. Legislative Reform

|. Legal definitions: Discrimination: A clear definition of discrimination, consistent with
international standards as set out by the Convention must be adopted to enable de juris as
well as de facto equality between men and women. A clear definition will also enable women
to invoke administrative and legal mechanisms to protect their rights, and will allow for
effective education, training, reporting, assessment and monitoring programs.

2. Legal definitions: Domestic violence: In order to effectively implement prohibitions
against violence in the home, a definition of what constitutes such violence must be
adopted. Any definition must be consistent with international legal standards, and include
threats of physical harm and marital rape.

3. Review of legal protections against domestic violence: A comprehensive review of legal
protections against domestic violence must be undertaken to ensure compliance with the
Convention and the Committee’s General Recommendation 19. Specifically, protections
against domestic violence may have to be addressed outside the narrow confines of the PRC
Marriage Law. Further, the burden on victims of domestic violence to file complaints must
be lessened to encourage women to come forward. Finally, a review of penalties for perpe-
trators of domestic violence should be undertaken with a view towards preventing violence,
and enhancing coherence with other penalties against violence.

4. Abolition of the Reeducation Through Labor (RTL) System: In order to ensure safeguards
against abuse, custodial detention must only be imposed where due process rights are
ensured. The persistent use of RTL, including as a means to punish prostitutes, violates
international law and is also in conflict with existing Chinese legal requirements on the
deprivation of citizens’ personal freedoms. The RTL system must be abolished to enhance
safeguards against violations of personal liberty.

5. Review of the state secrets framework: A review of the state secrets legal and regulatory
framework must be undertaken to ensure that policymakers do not make decisions in a
vacuum of adequate and reliable information with regard to the rights of women. In
compliance with international standards on the right to information, freedom of expres-
sion and freedom of association, at a minimum the following must be done:

» Revise regulations that classify data and statistics essential for adequate implementa-
tion of international treaties, including data on trafficking in humans and statistics on
the gender ratio;

» Revise laws and regulations to provide a clear and specific definition of what
constitutes a state secret;

= Establish a system that will ensure transparency in the process of classification
and review, which also makes classification subject to judicial review;

= Any steps taken towards passing a law on the right to information should
include greater transparency in the drafting process.
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B. Fiscal/Budgetary Policies

|. Education funding: Measures must be taken to address the lack of funding at the local
government level that directly impacts the ability of rural girl children to access education.
By increasing funding, the PRC can combat the disproportionate rural female illiteracy rate,
as well as more broadly discrimination and prejudice against women. Measures to address
inadequate funding should include:

= National increase in investment in education as a percentage of the GDP, which should
aim to meet the minimum of 6 percent suggested by UNESCO and the Special Rappor-
teur on Education;

» Allocation of a greater proportion of the education-funding budget by the naonal
government to ensure that localities do not bear a disproportionate burden that is
passed on to poor families;

= Fiscal plans must be reviewed and examined for a human rights impact to ensure that
national and provincial policies are adequate to respect, protect, promote and fulfill the
rights under the Convention.

2. Healthcare funding: Measures must be taken to address the lack of funding at the local
government level that directly impacts the ability of rural women to access healthcare.
These measures should include:

» Increasing investment in healthcare as a percentage of the GDP, which should aim to
meet the 5 percent recommended by the World Health Organization;

= Establishment of a specific budget and plan aimed at addressing the specific needs and
vulnerabilities of women. Such a plan must also address the needs of prostitutes,
HIV/AIDS sufferers and women living in remote areas;

* Fiscal plans must be reviewed and examined for a human rights impact to ensure that
national and provincial policies are adequate to respect, protect, promote and fulfill the
rights under the Convention.

C. Training and Capacity Building

|. Human Rights Education in Schools: Human rights education that includes a gender
perspective, positive role models, and human rights concepts and values of dignity and
equality should be included in school curricula for all children and youth to help combat
social and cultural prejudices and discrimination.

2. Human Rights Education and National programs: National policies and programs
promulgated that aim to combat discrimination, violence against women, trafficking in
women and girls, domestic violence, and other non-State activities that harm women’s
rights, must be informed by a gender focus. Independent civil society actors must also be
encouraged to contribute to these programs, and substantive reviews should be undertaken
to examine impact.
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3. Professional training: Training programs must be implemented in a comprehensive range
of national, provincial and local bodies that deal with particular groups of women. Training
must enable professional staff, authorities and others to ensure that they are aware of
relevant needs and international standards, and must specifically address gender and the
particular needs and vulnerabilities of women. Training must include a cultural sensitivity
component for bodies working with ethnic minorities. National and local funding must be
provided for training and assessment. Authorities and the professional staff of bodies that
deal with the following groups of women should undergo training:

" Prostitutes;

= Victims of trafficking;

= Victims of domestic violence;
= Rural women and girls;

= Women with HIV/AIDS.

4. Assessment Indicators and Mechanisms: Human rights education and capacity-building
initiatives should incorporate specific assessment indicators and mechanisms that include
the input, supervision, and participation of civil society groups.

Il. Monitoring and Assessment

A. Standards and Benchmarks

|. Targets and benchmarks: Targets and benchmarks in the PRC report must be strength-
ened by linking them to international standards, including substantive human rights found
in international treaties including the Convention, and international efforts such as the
Millennium Development Goals (MDGs).

2. Substantive indicators: Substantive indicators already developed by international organi-
zations must be utilized by the State Party to strengthen the assessment .

B. CEDAW Reporting Process

|. Data collection: Despite improvements in the PRC Report, subsequent reports will be
further strengthened with additional data collection, and a revised collection process.
Subsequent reports should include:

* Data that is disaggregated by region, not only by province, but also with comparisons
between rural and urban areas, as well as regions populated by ethnic minorities, and
those primarily inhabited by Han Chinese.

= Timeframes that allow for meaningful comparisons from one reporting period to the
next, grounded in targets and benchmarks.

2. Enhanced Transparency: In addition to including more substantive and disaggregated
data, the report must be made more transparent by giving more detail with regards to the
consultation process with civil society, by including:

* Alist of all civil society groups and organizations consulted;

= A thorough explanation of what was included in the consultation process, including
scope, time, process, contributions adopted and difficulties and obstacles encountered.
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3. Government expenditure and tax policies: Trends and statistics on government expendi-
ture and tax policies related to women, including rural land taxes, must be collected,
disaggregated and analyzed, particularly with regard to the fiscal capacity of local and
provincial governments who provide public services such as health care and education.
Analysis should be undertaken as to whether allocated funds are enough to assure access
for rural women:

= Availability, accessibility, acceptability and adaptability of education;
* Availability, accessibility, acceptability and quality of health;

®» Availability, and cultural adequacy of services for particular groups of women, including
HIV/AIDS sufferers and victims of trafficking, and domestic violence victims.

C. Independent Review

| . Domestic monitoring and assessment mechanisms: Adequately resourced and staffed
monitoring mechanisms that are reviewed on an on-going and periodic basis should be
established to oversee programs that seek to advance the rights of women, and programs
that seek to address women’s rights violations. Monitoring should include:

» Periodic assessments of programs to ascertain whether they are moving towards their
goals and meeting established targets;

* A human rights impact assessment within the programs’ constituency to ensure no new
abuses have occurred, including a review of any complaints received;

= Civil society surveys to ascertain whether community needs are met.

2. International experts: International experts must be granted access to records and
programs for review of compliance with international standards. Relevant international
experts include those with mandates covering women’s rights as well as issues related to
violence against women.

3. Role of independent civil society: The role of independent civil society organizations must
be included and strengthened, including by encouraging contributions and assessments of
national policies, and lessening of restrictions on the formation of civil society organiza-
tions.
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INTRODUCTION

I Chinese women constitute more than one fifth of the world’s women,* and almost
half of the People’s Republic of China’s (PRC) 1.3 billion people.? As recognized by the
government in its combined 5th and 6th Periodic Report (“PRC Report”) to the Committee
on the Elimination of Discrimination Against Women (“the Committee”), “gender equality
and the advancement of women” are closely tied to the development of society as a whole.?
During the rapid macroeconomic development over the past quarter century,* however,
Chinese women have not made economic or social gains on the same level or at the same
pace as men. Due to cut-backs in state-provided services,® and as the economic and social
services divide between urban and rural areas grows,® rural, migrant, and ethnic minority
women and girls have borne the brunt of these inequitable policies,” and do not enjoy
equal access to affordable education, healthcare, or safe and fairly compensated employ-
ment opportunities. In order for Chinese society as a whole to progress in an equitable and
sustainable way, these women and girls cannot be left behind or written off as necessary
human losses in the economic reform process. The Committee’s review of the PRC Report
under the Convention on the Elimination of All Forms of Discrimination against Women
(“the Convention” or CEDAW) is an important opportunity to address these issues and to
develop recommendations for more effectively promoting the rights set forth in the
Convention.

2 State Parties to the Convention are required to submit periodic reports focusing on
the “progress made towards and the current implementation of the Convention,”® which
include sufficient information and data disaggregated by sex and geographical area over
time that are necessary to conduct a complete assessment. The PRC Report is an extensive
overview of legislation in place and programs promulgated as efforts towards implement-
ing the Convention. The 5th and 6th periodic report covering mainland China is almost
three times the length of the previous combined 3rd and 4th periodic report, presenting
more information and numerous statistics, including some that have been disaggregated
by province, allowing for a more detailed analysis of its compliance under the Convention.
This is a positive indication of progress and efforts to comply with reporting requirements.
The report, as well as the response of the PRC to the Committee’s additional questions,®
however, still reflects a tendency to focus on formal law and policy, without an adequate
examination of monitoring and assessment of implementation mechanisms and the de
facto enjoyment of rights.

3 In order to contribute to a more comprehensive and constructive review of the
substantive implementation of the Convention in the PRC, Human Rights in China (HRIC)
submits this parallel nongovernmental report. There are two overarching themes relevant
to the Committee’s review of the PRC that will frame this report: (1) transparency and the
control of information; and (2) gaps between Chinese domestic and international law.
Informed by these key themes, this report will then examine the substantive implementa-
tion of the Convention in the PRC with a focus on six articles of the Convention, focusing
in particular on the most vulnerable populations of women and girls: minorities and those
living in rural areas.

[1] INTRODUCTION HUMAN RIGHTS IN CHINA
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4 The control of information and lack of transparency in the PRC has three impor-
tant impacts on the implementation of CEDAW: First, it undermines the ability of the
Chinese government to analyze and assess the situation of women in China and form
relevant and useful solutions. Second, it limits the ability of nongovernmental actors,
including civil society organizations, individual activists and business entities to monitor
and contribute to the promotion of women’s rights. Finally, it specifically limits this
Committee’s work to carry out its mandate and conduct a comprehensive, accurate and
complete review of the PRC’s implementation of the Convention.

5 Under the state secrets legal framework,'® authorities exercise wide and unchal-
lengeable discretion over the classification, control, and dissemination of a broad range of
descriptive as well as statistical information.™ Information is classified in a comprehensive
range of issues, including labor, ethnic minorities, religion, the environment, family
planning, land use, social security, health, social sciences, and the judiciary. Information
control, therefore, poses serious challenges for both domestic and international civil
society actors to constructively engage human rights issues.

6 Information provided by the PRC government must therefore be assessed within
this system of information control and vetting. For example, classified information
includes statistics on “kidnapping and trafficking.”*® As a result, the statistics provided in
the PRC report under article 6 have been vetted by the State. The information provided in
this parallel report under article 6 (see paragraphs 21-27) may not necessarily be com-
plete. Similarly, statistical information on induced abortions, infanticide and the gender
ratio, relevant for a full assessment of implementation of article 12, are also state
secrets.”® Information in this parallel report (see paragraphs 40-42) is collected to the
degree possible through official sources as well as certain nongovernmental organizations.

7 The fact that leaking, obtaining or possessing state secrets are criminal offenses
under the PRC Criminal Law' is also significant for the consideration of the PRC report.
Because the state secrets law allows for discretionary procedural derogations from due
process protections in cases involving state secrets, and provides for serious criminal and
administrative penalties, it is a powerful disincentive to independent efforts to research,
critically report on, or raise implementation problems. While the PRC lists numerous
bodies contributing to the report,’® the detention and imprisonment of journalists,
lawyers and others for leaking state secrets contributes to a culture of fear, which impacts
open consultation with individuals and groups on the issue of women’s rights generally,
and the implementation of CEDAW specifically.

8 A second issue with respect to the control of information is the provision of statis-
tical information. In response to the Committee’s requests for additional statistical
information'® on the situation of women over time under each article of the Convention,*’
as well as data on the situation of ethnic minority women,'® the PRC Report includes a
greater amount of statistical information, including data disaggregated by gender as well
as province. The increased number of statistics in this report reflects an improvement in
reporting. However, a frame of reference on how those statistics are gathered, analyzed,
or used, and clarification of the extent to which the statistics are complete should be
provided. Finally, the data provided in both the PRC Report and the PRC reply regarding
the enjoyment of rights by particular groups, including Tibetans and Uighurs, remains
inadequate for a complete assessment of implementation.

HUMAN RIGHTS IN CHINA INTRODUCTION
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Gaps between Chinese domestic and international law

9 The implementation of international conventions and treaties—particularly
human rights treaties—is a complex and challenging process. It requires reform of formal
law, the creation of implementation and monitoring mechanisms, training authorities, and
human rights education for the public. Despite challenges, States must make every effort
to move towards complete implementation, including through ongoing assessments of the
de juris and de facto situation for women and children. Despite the numerous laws cited in
the PRC Report promulgated to implement articles under the Convention,? there remain
significant gaps between the formal Chinese law and compliance with international law to
which the PRC is bound as a State Party. The impact of these gaps, which range from
imprecise or inconsistent definitions, or no definition at all, to a lack of adequate imple-
menting mechanisms built into the legal framework, to inadequate protections, is demon-
strated by the serious disadvantages still faced by women throughout China, and particu-
larly by women in rural or minority areas.

l 0 As noted in the PRC report, formal equality between men and women is guaran-
teed under Chinese domestic law. This is reflected in the Constitution,?! in the Law on the
Protection of the Rights and Interests of Women,?? and in the General Principles of the
Civil Law.? Despite this formal parity and references to discrimination in various laws,
the most significant omission in the legal framework for implementation of CEDAW is the
lack of any definition of discrimination. The Chinese report, while stating “[t]here is no
definition of discrimination in China’s laws,”?* does not provide any explanation, even
where the Committee had recommended the adoption of the definition provided in the
Convention at the 20th session. The PRC reply to the Committee’s questions goes no
further in providing explanation, nor does it fully explain the effect that this omission has
on the implementation of the Convention.?

Il mepre report describes numerous policies and laws related to women and the
rights of women. However, less detail is provided on adequate monitoring, reporting, or
implementing mechanisms built into those laws and policies to ensure their implementa-
tion in fact, nor is there a comprehensive description of nationwide or provincial assess-
ment efforts. This is true, for example, in labor and employment law which does not
adequately provide for independent mechanisms with the authority to prevent discrimina-
tion in the workplace.

12 The adoption of special measures that treat women as a protected class can be
legitimately undertaken by a State Party. The PRC report notes that the goal of these
measures in Chinese law is both to protect women in areas in which they may be particu-
larly vulnerable, for example in labor and education,?® and also to advance de facto parity
with men.?” However, as demonstrated in this report, discrimination may also result from
special measures intended to benefit women. On their face, some of these provisions meet
the test under international law that the special measure enacted serve specific goals and
do not have a discriminatory effect. However, problems exist with respect to advancing
parity, and more alarmingly to the discriminatory effect of some “protective” laws and
regulations.

[2] INTRODUCTION HUMAN RIGHTS IN CHINA
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13 First, with respect to advancing equality with men, while several laws and policies
described in the PRC are good beginnings towards advancing the protection of women’s
rights—these include provision for spaces to be filled by women in senior political posts,
subsidies for unemployed women, and preferential treatment for the receipt of poverty
alleviation grants®®—other areas, including education and health, do not adequately
address gender. Second, while certain protective regulations and laws are valid, others
have a discriminatory effect. For example, longstanding regulations authorize work units
to enforce the earlier retirement for women civil servants and workers,” limiting women’s
earning power, career advancement and career span. This kind of discriminatory result
from special measures is not only problematic with respect to the PRC’s obligations as a
CEDAW State Party, but is also a result of paternalistic policymaking.

14  mese two overarching concerns have an impact on both the substantive implemen-
tation of CEDAW and the Committee’s assessment of the situation for women and girls in
China. Whereas the PRC report provides more substantial information than was submitted
for the previous reporting period, it remains weakened by the underlying control of
information, including statistics, in the PRC, as well as the de juris gaps that continue to
exist between domestic and international law. At the conclusion of the Committee’s 20th
session, it requested additional information from the PRC, including additional statistics
on women relevant to each article of the Convention—disaggregated and presented over
time in comparison to the situation of men—information collected on the practices of
local officials and agencies, specific procedures available to women in a range of areas, and
information on the investigation of abuse.** However, the information and statistics
provided in the report currently before the Committee does not fully answer these
requests. While additional information is provided by the reply to the initial questions of
the Committee,® comprehensive answers relevant to a complete review of the PRC is not
provided.

15 Thelackof adequate information provided to the Committee in this report,
coupled with the discriminatory effect of various laws, including some designed to protect
women, suggests that the goal of gender equality has not been mainstreamed throughout
the domestic law, or promulgated by policymakers and legislators Whereas improvements
have been noted in some areas, in order to advance the substantive implementation of the
rights of women and girls, specific and targeted political will and determination will be
necessary to address the concerns described in this parallel report. Without that shift at
all levels of law and policymaking, the cycle of poverty and exclusion will be perpetuated,
with particularly serious impact on rural, migrant and minority women and girls.

16 1nthis report, HRIC will highlight six specific areas of implementation of the
rights under the Convention that are impacted by these challenges: discrimination (Article
1), human trafficking and prostitution (Article 6); education (Article 10); health (Article
12); and domestic violence (Article 16). Particular emphasis will be placed on rural women
and girls (Article 14), who continue to suffer growing and persistent inequality in their
access to education, health and employment.
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PROGRESS UNDER SPECIFIC ARTICLES OF THE CONVENTION

ARTICLE |: DISCRIMINATION

17 Obligations: Article 1 of the Convention defines discrimination against women as
“any distinction, exclusion or restriction made on the basis of sex” that has the effect or
purpose of impacting women’s enjoyment of fundamental human rights differently from
men’s. At the Committee’s 20th session, after its review of the PRC’s combined 3rd and
4th Periodic Reports, it noted that the PRC’s laws do not contain any definition of
discrimination and urged the government to adopt legislation that prohibits gender
discrimination in accordance with Article 1.2 The preliminary questions addressed to the
Chinese government prior to the start of the 36th session further emphasize this ques-
tion, and also ask what impact the lack of a definition of discrimination has on the PRC’s
compliance with the Convention.

| 8 Discrimination undefined: Despite the adoption and revision of laws aimed at
addressing discrimination against women, the PRC’s failure to define the term has
seriously weakened the effectiveness of those laws and hindered full compliance with the
provisions of the Convention. The Law on the Protection of the Rights and Interests of
Women, for example, purports to ban any discrimination directed at women, but is silent
on what type of actions or behavior would constitute discrimination.?* Without the
concrete scope of discriminatory practices built into the text, the law is left unclear and
inexact. Coupled with the lack of a viable implementation mechanism in the law, female
victims of discrimination are left with little guidance on when and how they can invoke
such laws, rendering positive legislation ineffective and preventing full compliance with
the Convention.*?

19  Pprecedent for defining definition: The PRC has previously recognized the impor-
tance of defining the term “discrimination.” As a member of the Ad Hoc Committee on a
Comprehensive and Integral International Convention on the Protection and Promotion of
the Rights and Dignity of Persons with Disabilities, the PRC officially supported an article
on definitions that would include important terms, which they determined should at
minimum include “disability” and “discrimination against persons with disabilities.”*"
Their proposed definition for discrimination included “any forms of distinct[ive] treat-
ment, exclusion or restriction based on a disability, which has the effect of impairing the
rights and dignity of persons with disabilities.”*®* Adopting a definition for discrimination
in the context of CEDAW that similarly maps international standards would strengthen
laws already established by the PRC and promote the purposes of the Convention.

20 Impact of the lack of definition: Failing to incorporate the Article 1 definition of
“discrimination against women” into its legislation has lessened the positive impact that
such legislation could have on eliminating discrimination against women in the PRC, and
has prevented the PRC from addressing the concerns and repeated recommendations of
the Committee. Without a definition, effective education, training, reporting, assessment,
and monitoring programs will be seriously hindered. Further, women will be less likely to
effectively invoke legal challenges where discrimination has occurred. In the PRC’s reply
to the Committee’s preliminary questions, for example, statistics related to court cases
that involved women’s rights make no reference to cases involving discrimination.
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ARTICLE 6: TRAFFICKING AND PROSTITUTION

21 Obligations: Article 6 of the Convention requires State Parties to take all appro-
priate measures to suppress all forms of trafficking in women and exploitation of prostitu-
tion of women. The Committee has noted that this exploitation includes sex tourism,
domestic labor recruitment, and organized marriages to foreign nationals.?” The Commit-
tee has specifically stated that information on punitive, preventive, and rehabilitation
measures taken to protect women engaged in prostitution or subject to trafficking and
other forms of sexual exploitation should be included in the reports of State Parties.*®
Further, the Committee has emphasized that prostitutes are especially vulnerable to
violence, and that States must ensure they receive equal protection under laws against
rape and other violence.?®

22 overview: Trafficking in women is a serious problem in China. On an interna-
tional level, the United Nations Office of Drugs and Crime has rated China “very high” in
the index as a country of origin, and “high” as a destination country. The report profiles
victims as mainly women and children, especially girls, trafficked for the purposes of
sexual exploitation and forced labor.*® At the same time, domestic trafficking remains the
more widespread problem, with the majority of trafficking victims in China trafficked from
inside the country. An estimated minimum of 10,000-20,000 victims are believed to be
trafficked within China each year, though the actual number could be much higher.*!
While several factors contribute to the prevalence of trafficking in women, foremost is the
striking gender imbalance stemming from impacts of the family planning policy. Poor
rural girls, already disadvantaged in education, health, and employment opportunities,
and girls from nearby developing countries fall prey to trafficking to be exploited sexually,
or to serve as potential brides or laborers. China’s attempts to address this issue and
comply with article 6 have fallen short due to several deficiencies in information dissemi-
nation, legislative definitions, and policy execution.

2 3 Classification of information and lack of comprehensive data: Data and statis-
tics on human trafficking are classified and their dissemination restricted, making it
difficult to accurately assess the situation. The trafficking statistics that have been
released by the government are of limited use because the data have not been disaggre-
gated according to important relevant criteria. The figures released only reflect cases that
have been resolved and the number of victims that have been rescued, without additional
details on the victims’ nationalities and age. For instance, a recent news report in an
official newspaper notes that between the years 2001 to 2004, the Public Security Bureau
cracked down on 24,809 cases of trafficking of women and children, with 26,636 traffickers
captured and 51,164 women and children rescued, but provides little further statistical
insight into the overall trafficking situation.*” The lack of disaggregated data makes it
especially difficult to perform a meaningful analysis and take effective measures to combat
domestic rural-to-urban trafficking cases, which are estimated to account for as much as
90 percent of human trafficking cases in China.*

24 Limited legal definitions: China’s definition of human trafficking is very limited
in scope and is not in line with international standards. Article 240 of the Chinese Crimi-
nal Law defines the abduction and trafficking of women and children as: “abducting,
kidnapping, buying, selling, transporting, or transshipping women or children.” It only
explicitly refers to the practice of exploitation for the purpose of prostitution (Article
240(4)), whereas the international definition of trafficking in persons, and the recommen-
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dation of the Committee,** covers a larger scope of potential exploitation practices.

Article 3 of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, includes “forced labor or services, slavery or
practices similar to slavery, servitude or the removal of organs” as possible forms of
exploitation. The Protocol also includes “the abuse of power or of a position of vulnerabil-
ity” for possible methods of victim recruitment, whereas article 240 of the Chinese Crimi-
nal Law only mentions abduction and kidnapping. Because trafficking victims are often
illiterate, disadvantaged rural girls,* the Chinese Criminal Law does not fully address the
possibility that many victims may be lured away due to their vulnerable position rather
than through violent means.*

25  Limited scope of promulgated programs: In executing legislation and policy
designed to address trafficking issues, the PRC has focused almost exclusively on exploita-
tion through prostitution, ignoring other forms of exploitation such as sex tourism,
domestic servitude, and arranged marriages. The PRC report, for example, only mentions
an “anti-prostitution” campaign, conducted in 2000 during which 73,000 individuals were
investigated.*” Despite the fact that article 6 of CEDAW explicitly calls for all State Parties
to take all appropriate measures to suppress all forms of trafficking in women, practices of
forced labor, debt bondage and domestic servitude are not explicitly mentioned as poten-
tial exploitations of trafficking victims under the Chinese Criminal Law. It is also signifi-
cant to note that while the Decision of the Standing Committee of the National People’s
Congress on the Strict Prohibition against Prostitution and Whoring targets those who
traffic girls under the age of 14 for forced prostitution, key international human rights and
labor treaties, to which China is a State Party, extend special protection to individuals
under 18 years of age.*®

26  Detentions violate due process guarantees: Furthermore, methods used to
detain and punish prostitutes violate international law and are also in conflict with
Chinese legal provisions. As a consequence of the illegality of prostitution in China, law
enforcement bears down heavily on prostitutes without respect for their basic human
rights to due process or consideration of their possible status as trafficking victims. While
programs do exist that target those who traffic women, available information suggests that
trafficked women themselves bear a disproportionate burden of law enforcement efforts.
According to regulations issued by the State Council, those involved in prostitution can be
sentenced to administrative detention for six months to two years.** Specifically, the NPC
Standing Committee in 1991 authorized the detention of prostitutes in Reeducation
Through Labor (RTL) centers.>® Each year, approximately 40,000 to 50,000 prostitutes are
coercively detained by authorities and entered into one of two administrative detention
systems for “reeducation.””’ Through the RTL system, public security authorities and other
administrative officials are vested with complete authority to execute these administrative
sentences without regard for due process protections, such as a hearing before an indepen-
dent tribunal. Despite the fact that the RTL system violates international human rights
law and is in conflict with existing Chinese legal requirements for the deprivation of
citizens’ personal freedom, the government has been unwilling to abolish this system.*?
The RTL system infringes upon the basic human rights of those accused of prostitution
while failing to incorporate adequately measures to identify, assist and protect to those
who may be trafficked victims of forced prostitution.>?
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27 Implementation of the Convention impacted by lack of data and coherent legisla-
tion: The trafficking of women and girls is a serious problem in China. Victims may fall
prey to trafficking through many methods of abduction or recruitment for exploitation in
a large variety of ways. Whereas the PRC report provides information related to programs
enacted to combat some forms of trafficking, the government’s compliance under article 6
is seriously impeded by a lack of useful data on the subject and legislation that is limited
in scope and does not address whole issue. Further, the narrow focus on punishing prosti-
tution that employs the improper use of administrative detention as a whole, and specifi-
cally without adequate measures to protect trafficking victims, leads to serious concerns.
Finally, the high incidence of rural women and girls as trafficking victims leads to addi-
tional concerns of compliance under article 14.

ARTICLE 10: EDUCATION

28 Obligations: Article 10 of the Convention requires State Parties to eliminate
discrimination against women in the field of education, and to ensure that women and
men are provided with equal school environments, curricula, and opportunities to succeed.
In addition, the Convention states that governments must eliminate stereotypes of gender
roles in education and reduce the female dropout rate. During the review of the PRC’s
combined 3rd and 4th Periodic Reports, the Committee noted the disproportionate
illiteracy among women and requested that the government adopt a specific time-frame,
with budgetary and resource allocation, aimed at achieving both universal literacy and
primary education, and increasing access to higher education for women.>*

29  overview: Though education is recognized as both a duty and right according to
the PRC Constitution Article 46,>> implementation is marked by weak political will to
adequately fund public education, which has a disproportionate impact on girls in poor
and rural areas. Through the 1990s, government investment in education has averaged a
little more than 2 percent of GDP,*® a figure that has only marginally increased in recent
years. The Special Rapporteur on the right to education has recommended that the
budgetary allocation for education in the PRC be increased to a minimum of 6 percent of
GDP>” The passage of education fees onto students and their families®® has a dispropor-
tional and adverse effect on the access to educational opportunities for girls, as they are
more likely than boys to be withdrawn from school. Furthermore, clear data, disaggregated
by gender, age, and actual drop-out rates by region, are necessary to understand how the
continued discrimination against women and girls in China is both a cause and conse-
quence of their lack of access to education and their marginalized status.

30 Dpomestic legal protections: Several domestic PRC laws have specific provisions
on gender equality in education. In the Compulsory Education Law,*® Article 5 states: “All
children who have reached the age of six shall enroll in school and receive compulsory
education for the prescribed number of years regardless of sex, nationality or race.” The
Education Law of 1995% reiterates the principle of equal access to education by stating in
Article 9 that all citizens, “regardless of ethnic group, race, sex, occupation, property
status or religious belief, shall enjoy equal opportunities for education according to law.”
Equal access to educational opportunities was also a key theme in the various provisions
relating to education in the Law on the Protection of Women’s Rights and Interests,*
where article 14 obliges the state to “guarantee that women enjoy equal rights with men
with respect to culture and education.”
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31  Lack of adequate government funding: Implementation of these legal provisions
relating to the principle of equal access to education, however, is hindered by insufficient
government investment in this area. In 1985, the government set a goal of spending 4
percent of GDP on education by 2002, but in 2002, the number only reached 3.4 percent.®?
Through the 1990s, government investment in education averaged little more than 2
percent of GDP.®®

Government Investment in Education 1999 2000 2003

GPD (billion yuan) 8206.75°%" | 8944.22% [ 11725.19%
Government expenditure on education (billion 228.718%" | 256.2617°| 293.734 7
yuan)

By central government (billion yuan ) 27.66% 27.95" 24.027

By local governments  (billion yuan ) 201.057% | 228.3117%| 269.714 "
Percentage of GDP on government investment 2.8 2.9 2.5

in education

Although recent trends suggest that the government is committed to increasing its educa-
tion funding by setting its target at 4 percent of its annual GDP in the 11th Five Year
Plan,” the goal still falls short of the UNESCO recommended 6 percent of a country’s GDP
for education.”

32 Lack of adequate data: Government statistics primarily cite enrollment rates,
which do not adequately provide information on drop-out rates. For instance, government
statistics for 2004 show that 93.6 percent of Chinese children receive the legally-
mandated nine years of compulsory education and that 98.95 percent are enrolled in
primary schools.”® As noted, however, by the UN Special Rapporteur on Education, who
carried out a country visit to China in 2003, these statistics are collected at the beginning
of the year and reflect enrollment rather than attendance rates.” School attendance, as
well as reasons for students’ non-attendance and dropping out must be more seriously
examined and monitored, with data disaggregated by gender, ethnicity, province, and rural
versus urban areas.®!

33  Rural-urban divide: Most of the cost for education is borne by the local govern-
ment. This system of education funding has resulted in rural-area schools “still lag[ging]
behind better-developed urban areas because of the long-standing disparity in economic
development,” as recently noted by Mr. Jiang Peimin of the Department of Basic
Education.?? According to one survey, this has resulted in a drop-out rate of 40 percent of
pupils attending rural secondary schools. Due to the imbalanced education investment in
rural and urban areas and the lack of implementation of 9-year compulsory education, the
drop-out rate can reach as high as 90 percent in some areas. Girls in poor regions and
among poor families tend to have a higher drop-out rate. The dropout rate for girls aged
7-12 in poor counties is two percent higher than for boys, and the rate for girls aged
13-15 was 5 percentage points higher than their male counterparts.®
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34 use of illegal fees: Furthermore, despite a legal provision that prohibits charging
tuition for compulsory education,®* fees are still widely used. Rural residents, in addition
to paying tuition fees and contributing to operational funding through educational
surcharges, often also bear most of the construction costs associated with compulsory
education.®® Together, these fees represent significant obstacles to school attendance,
particularly by rural children, who comprise 80 percent of school-age students.5¢

35 Specific economic impact on rural families: When charged for sending their
children to compulsory education, rural and poor families are placed in the position of
having to choose which child to send, if any. When compulsory education is viewed as a
luxury rather than a basic entitlement, the cultural preferences for boys stacks chances
against a girl, even if she excels at the school.?” As a result, education indicators show an
increasing discrepancy between male and female rates. In 2003, female literacy stood at
86.5 percent, whereas the rate for males was 95.1 percent.®® In 2003, 71.9 percent of
illiterate or semi-illiterate Chinese people aged 15 or above were female.®® Statistics from
the China Human Development Report 2005 indicate that Chinese females are enrolled at
lower rates in all levels of education, with the disparity greatest in higher education.®® In
2003, 70.9 percent of those aged six or above who received little or no schooling were

female.
Educational attainment of females aged 6 and over 2000%* 2003%
Population aged 6 and over 1,178,951 | 1,182,247
Female illiteracy rate, population and percentage 85,809 81,141
(71.2%) (70.9%)
Females completing primary school, population and 210,086 201,903
percentage (51.0%) (51.1%)
Females completing lower secondary schooling, 198,315 203,146
population and percentage (44.7%) (45.2%)
Females completing senior secondary schooling, 63,055 68,771
population and percentage (43.0%) (43.5%)
Females completing college or higher-level education, 22,708 26,692
population and percentage (40.9%) (41.1%)
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36 Impact on literacy among rural women: During the Committee’s 20th session, in
considering China’s 3th and 4th periodic reports, the Committee also expressed concern
over the disproportionate persistence of illiteracy among women in rural areas, noting
particularly the impact on minority women. Given that China’s female illiteracy rate
underdeveloped provinces exceeds the male rate by more than 15 percentage points, such
as Qinghai (18.7 points higher), Tibet (17.8), Yunnan (16), and Guizhou (15.8),% the
Committee recommended that the government adopt a specific timeframe, with budgetary
and resource allocation, to achieve universal literacy and primary education. This informa-
tion is not, however, adequately set forth in the report currently under review.

37 Implementation of the Convention hindered by lack of adequate resources and
monitoring: Weak political will to adequately fund education has led to the failure of the
Chinese government to meet international and national goals related to universal primary
education. By 2003, 381 counties had failed to implement 9-year compulsory education,
despite education being both a duty and a right under the Chinese Constitution.?® Govern-
ments at the county and township levels bear too much of the burden for compulsory
education and have passed on the costs to parents in the forms of fees and hidden
surcharges. This practice continues against the Committee’s recommendation to China in
its review of the combined 3rd and 4th report, which called for the government to adopt a
specific timeframe, with budgetary and resource allocation, aimed at achieving both
universal literacy and primary education, and increase girls access to higher education.®
The result is that women and girls not only have limited access to all levels of education,
but in the long run, are unable to enjoy gender parity in all aspects of meaningful partici-
pation in China’s political and public life (Article 7 of CEDAW).%

ARTICLE 12: HEALTH

38 Obligations: Article 12 of the Convention requires State Parties to take all appro-
priate measures to eliminate discrimination against women in the field of health care, and
to provide equal access with men to family planning and other health services. Equal
services, however, must not prevent women’s access to appropriate services relating to
pregnancy and maternity. “Women,” in this article, has been clarified to include girls and
adolescents.” Strategies to promote women’s health should include prevention and
treatment,” taking special measures to address the health of women in disadvantaged
groups,” the high women’s suicide rate,’® and the spread of HIV/AIDS among hetero-
sexual women in the PRC.%

39  overview: The following section will examine concerns in the implementation of
article 12 of the Convention in two specific areas: population planning and policy and the
spread of HIV/AIDS.
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Population Policy

40 overview of the population policy: Article 12 is clear on the relationship between
ensuring women’s right to health care and protecting women’s rights regarding family
planning and maternity. The PRC implemented family planning policies in the 1970s, and
in 1979 instituted the so-called “one-child” policy, which sets birth quotas for couples to
one child with some variations. Although the Law on Population and Family Planning,
referenced by China in their 5th and 6th periodic report, puts forward a positive, social
encouragement-based system, the growing sex-ratio disparity is a clear sign that imple-
mentation of the law continues to have detrimental impacts on both women’s health and
on the makeup of society at large. The PRC report notes that “China has always adhered to
the principle of government guidance with the voluntary participation of the people,”*®
yet in the implementation of the family planning policy, abusive or coercive enforcement
measures, including cases of forced abortions, compulsory sterilization and the forced
implantation of intrauterine devices after abortions or births, continue to be documented.
By denying Chinese women their reproductive rights, specifically their right to make free
and responsible decisions with their partners on the number and spacing of children, the
PRC has also prevented full compliance with other articles of the Convention.’®® Whereas
the government has recently issued a number of policies in health sector reform,'** repro-
ductive health remains one of the items missing from the reform agenda. Many services
related to reproductive health remain limited at best, particularly in rural areas.’®

4 I Classification of information and lack of comprehensive data: The full impact
of family planning policy as implemented is difficult to fully assess due to the classification
as state secrets of relevant information, including the number of induced abortions,
statistics on infanticide and child abandonment.'®® The combined 5th and 6th Periodic
Report provides few details on women’s reproductive rights beyond maternal and infant
health. Despite requests and recommendations from the Committee and other interna-
tional human rights monitoring bodies'"” for more information and relaxation of control
over population policies, individual cases of abuse continue to be documented,'® and may
represent a much larger body of similar occurrences.'®®

42  Natural sex ratio skewed: One result of the restrictive implementation of the
PRC’s family planning policy, coupled with prevalent cultural preference for male children,
is an estimated shortage of 40 million women when compared with the expected natural
birth rate. The PRC’s third national census in 1981 revealed a ratio of newborn boys to
girls of 108.47 to 100; in 1989 it was 111.92 to 100; and in 2000 it was 117 to 100.'*° The
2000 national census estimated that there were approximately 40 million women “miss-
ing,” and 12.77 million fewer girls under the age of nine than would be expected if China
had experienced a normal sex ratio at birth and natural mortality rates for both sexes.**
Female children who have never been officially registered, remain in a state of limbo, with
very limited access to education, health care, social services and other benefits.'*? The
Committee, during its review at the 20th Session, encouraged the Chinese government to
help eliminate preferences for sons by expanding educational and employment opportuni-
ties for women in rural areas. The Committee further recommended that the government
enforce laws against sex-selective abortion, female infanticide, and abandonment of
children, and remove all legal obstacles from “out-of-plan” and unregistered children.’?
The laws that the Government adopted in response to these recommendations have been
insufficient in balancing the sex ratio. Both article 23 of the Measures for Implementation
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of the Law of the People's Republic of China on Maternal and Infant Health Care'** and
article 36(2) and (3) of the Law on Population and Family Planning prohibit identifying
the gender of a fetus or aborting a pregnancy based on gender by using ultrasound tech-
nology or other technologies for those without medical needs.’® This prohibition, how-
ever, has yet to be criminalized, making meaningful enforcement even less likely.

HIV/AIDS

43  International commitments: The Beijing Platform for Action, adopted by 189
participating governments, including China, at the United Nations Fourth World Confer-
ence of Women in 1995, acknowledged that HIV/AIDS is a women’s health issue. It
required governments to “undertake gender-sensitive initiatives that address sexually
transmitted diseases, HIV/AIDS, and sexual and reproductive health issues.”'¢ It listed
ten actions to be taken by governments, international bodies, bilateral and multilateral
donors, and non-governmental organizations targeted towards ending unequal gender
relations through the education and the empowerment of women, especially HIV-positive
women, by involving them in decision-making, improving their economic opportunities
and ending violence against women.'"’

44. Lack of comprehensive gender perspective in HIV/AIDS strategy: In addressing
the issue of HIV/AIDS and women, the Committee, in its General Recommendations, has
asked State Parties to include in their periodic reports the effects of HIV/AIDS on the
situation of women and on action taken to prevent discrimination and promote the care of
those women already infected.’® It has also urged States to ensure the right to sexual
health information for all women, including prostitutes and victims of trafficking.’® This
requires an explicit gender-specific approach towards any HIV/AIDS prevention strategy,
which takes into consideration women’s particular vulnerability to HIV/AIDS at the initial
stages of infection due to their lower socio-economic and cultural status. The PRC’s
current HIV/AIDS prevention policy fails to sufficiently incorporate a gender perspective
to address the underlying concerns related to women’s particular vulnerabilities. Similar to
criticisms on China’s policy on women’s health, which emphasizes maternal and infant
care without properly addressing the fundamental issue of women’s reproductive rights,
the focus of China’s HIV/AIDS strategies must be expanded beyond the prevention of
mother-to-child transmission and address the vulnerability of women in contracting
HIV/AIDS.*?°

45 Vulnerability of women to HIV/AIDS: In recent years, the proportion of
HIV/AIDS patients in China who are women has increased from 19.4 percent in 2000 to
28.1 percent in March 2005.72 As elsewhere, sexual transmission is the major channel of
infection among women in China, and 55 percent of HIV carriers infected through sexual
transmission are women.'?? Several factors have contributed to this increase. Foremost is
lack of knowledge on HIV/AIDS and ways to prevent its transmission, especially among
women in poor rural areas. In a 2005 article, Health Minister Gao Qiang further noted
that less than 40 percent of women in rural areas know how to prevent HIV/AIDS.*?3
Despite official recognition of this lack of knowledge on HIV/AIDS among women, statis-
tics and data and descriptive information are lacking on efforts directed towards
HIV/AIDS education for both genders, and on condom usage among sexually active indi-
viduals.
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46 Vulnerability of prostitutes to HIV/AIDS: This issue of HIV/AIDS prevention
through education and condom usage is particularly critical in the Chinese commercial sex
industry, where a December 2002 survey of 800 prostitutes in Yunnan and Sichuan indi-
cated that only 60 percent used condoms with all of their clients.’*® About 17 percent said
they insisted on using a condom when they had sex with their boyfriend or a non-
commercial sex partner, and of these women, fewer than 10 percent said they used
condoms with their clients. The survey also polled 800 men between the ages of 25 and 45
who frequented the commercial sex trade, out of which a high percentage of about 40
percent admitted to having had sex without using a condom. The vulnerability of female
prostitutes to HIV/AIDS is exacerbated by the nature of their work and also by their lack
of education on HIV/AIDS prevention.'”® A study among prostitutes in China found that
only 14-30 percent of respondents knew that condoms could be protective.’® This has
resulted in a situation in which as of the end of 2005, official estimates indicate that 19.6
percent of 650,000 HIV-positive individuals in China'®*’ (about 127,000 cases) are prosti-
tutes and their customers.'?® The HIV prevalence rate among prostitutes, in fact, has risen
from 0.02 percent in 1996 to 0.93 percent in 2004, representing a 46.5 times increase in
less than a decade.®

47  Limitation of current education component in national policies: Though the
PRC has enacted the “Four Frees and One Care” nationwide policy that features promi-
nently in its HIV/AIDS strategy,™ its active HIV/AIDS education component is limited in
scope. The policy is also implemented in conjunction with China Comprehensive AIDS
Response (China CARES), an ambitious program to expand access to comprehensive
HIV/AIDS treatment and care services that covers 127 sites in priority provinces most
affected by HIV/AIDS. Both of these programs focus on treatment, and their gender focus
remains on HIV-positive mothers and children. This underscores the fact that a sweeping
expansion of China’s current HIV/AIDS strategy is needed to address factors that specifi-
cally contribute to women’s vulnerability to HIV/AIDS, such as the lack of knowledge on
HIV/AIDS and ways to prevent its transmission.

48  Limited access to care in rural aveas: No discussion on health services can be
complete, however, without an examination of health providers, not only in urban areas,
but also in poor rural areas. Despite the PRC’s rapid economic development, government
funding for healthcare, in rural areas in particular, has had a detrimental impact on rural
and minority women."! The decentralization of healthcare spending and privatization of
services has led to several specific problems: the imposition of high user fees, leading
many to go without healthcare; the neglect of preventive care in favor of curative treat-
ment bringing greater revenue; and the spread of infectious disease owing to rural poverty
and individuals selling blood as a means of making money. Free HIV testing is provided
only in specific poverty-stricken rural areas covered by China CARES, and is prohibitively
expensive for most of the rural population. At 400 yuan,'®* an HIV test costs almost
one-fifth of the annual average salary of 2,109.5 yuan in rural areas.’® The inadequacy of
the treatment and the complete lack of public health infrastructure to implement
HIV/AIDS treatment and testing policies in rural areas is indicative of the rural
population’s lack of access to basic services and their marginalized status in society.

49  Gender perspective in HIV/AIDS policies must be strengthened: Although the
Chinese government has made progress in addressing its HIV/AIDS problem, the situation
remains serious, particularly for women and girls who are not adequately considered in
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nationwide programs. The lack of focus on women in HIV/AIDS policies is also impacted
by the lack of information provided, and by the fact that discussion in civil society is
officially monitored. While the PRC properly declassified information related to the spread
of infectious diseases in response to the SARs crisis,’® the government continues to crack
down on individuals who speak out on issues relating to HIV/AIDS.'* 1In order to address
the specific concerns of women posed by HIV/AIDS, national policies must be crafted with
a gender-focus, but the government must also encourage and allow open and transparent
debate and the free flow of relevant information.

ARTICLE 14: RURAL WOMEN

50 Obligations: Article 14 of the Convention requires State Parties to ensure that all
of the rights outlined in the Convention apply to women in rural areas, including elimina-
tion of discrimination against these women and ensuring their equal access to health care,
education, economic opportunities, and adequate living conditions. During its 20th
session, the Committee stated that reported information on rural women should also
include sex-disaggregated information on women from ethnic minorities.’*® The Commit-
tee has specifically required State Parties to adopt measures to address risks to women in
rural areas, such as violence'®” and nutritional needs.'®® Because rural women are at a
special risk of economic exploitation, the Committee requires State Parties to take specific
measures to protect the rights of rural women participating in the informal economic
sector® and to ensure them equal access to rural land contracting in the PRC.**°

51 overview: Rural women face particular challenges, requiring additional measures
and monitoring of those measures to ensure implementation of the Convention. While
some macroeconomic data show that overall poverty levels in China have been declining,
in 2003, the number of people living below the poverty line increased by more than
800,000 after a steady decline for 25 years.*' Further, inequality continues to grow,'*?
with rural areas lagging far behind urban areas.'®® As a result, rural women face growing
and persistent inequality in their access to education, health, and employment opportuni-
ties. While the PRC report provides some disaggregated data by province as well as minor-
ity population, the information provided does not allow a comprehensive assessment of
the situation of rural women in China. The report does not substantially discuss the
achievements of the programs implemented to eliminate gender discrimination in rural
areas specifically.'** The following section will lay out some of the more serious issues
facing women living in rural areas, and will also examine the situation of minority women,
many populations of whom live outside urban centers, examining rural land rights, educa-
tion, health, suicide among rural women, and employment.

Rural land rights

52  weak implementation of equality provisions: A number of key legal provisions
protect the equal rights of rural women to own and use land, yet de facto equality is still
far from being achieved. Article 30 of the Women’s Law states: “Women shall enjoy equal
rights with men in the allotment of responsibility farmland, or grain ration farmland and
in the approval of housing sites in rural areas, and women's lawful rights thereto shall not
be infringed upon”; and further affirms women’s rights in the case of change of civil
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status.'® The Rural Land Contracting Law also guarantees the equal right of women to
contract rural land by stating in article 6: “The women’s lawful rights to land contract shall
be protected. No organizations or individuals shall exploit or infringe upon the right to
operate contracted land that women shall enjoy.”**® While the Rural Land Contracting Law
provides for equal rights to land among women and men, lease contracts remain mostly in
the names of men. According to a survey conducted by the All-China Women Federation,
70 percent of those surveyed who are landless in rural areas are women.*” In actual
practice, this seriously frustrates the provisions of the Rural Land Contracting Law where
lease contracts are not directly in the woman’s name.**® There is also unequal division of
land in home villages that adversely affect women’s right to land, thus resulting in the
increasing vulnerability of rural women caught in the growing urban-rural inequality of
China’s rapid economic development.'*

Education

53  Ruralwomenand girls at serious disadvantage for access to education: The
vulnerability of Chinese rural women is further manifested in their growing and persis-
tently unequal access to education, health, and employment. In the 1980s, the central
government shifted the burden of education provision to the local level without a corre-
sponding transfer of funding (see paragraphs 31-37, above). When “the lowest levels of
government, county and township, shoulder the biggest burden by providing 87 percent of
public expenditure for education,”® additional fees are transferred to the rural poor. As a
result, girls are often the first to be withdrawn from schools and rural women subse-
quently have an illiteracy rate 2.6 times that of their male counterparts.’® Women in rural
areas are disproportionately affected, given that 8.7 percent of village dwellers receive no
schooling at all, compared to just 2.5 percent of city residents.’? Those living in urban
areas go to school nearly three years longer, on average, than their rural counterparts.'*
Among rural women, those belonging to minorities are particularly vulnerable.***

Health

54  Accessto adequate healthcare undermined by limited funding: A joint World
Bank and Asian Development Bank survey conducted between October 2004 and 2005
found that that rates of illness among rural women are 5 percent higher than among rural
men. About 60 percent of women interviewed suffered from long-term illnesses, resulting
in twice as many visits to the doctor compared with men (see paragraphs 47-48, above).
This is considered to be the consequence of long working hours and poor nutrition and
care after childbirth.™ The once successful Rural Cooperative Medical System (RCMS),
which financed healthcare on a prepayment system by contribution from individuals,
community, and upper-level governments, collapsed with the introduction of agricultural
reform in the early 1980s. During the peak period of RCMS’s tenure, 90 percent of the
rural population was covered under this prepayment system and enjoyed free health
services.’® Since the termination of the RCMS, however, 90 percent of rural residents
have to pay out-of-pocket for all their health expenses.’®” With rising costs for health care,
the collapse of the RCMS has meant that rural women have very limited access to services
that meet their basic health needs or address their nutritional needs, as per the
Committee’s General Recommendation No. 24.%%®
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Female Suicide Rate

55 Disproportionately high rate of female suicide in rural areas: The female suicide
rate in rural areas is alarmingly high in comparison not only to Chinese urban areas, but
also to other countries. The suicide rate in rural areas is three times that in urban
communities.’® Suicide is currently the number one killer of people aged 15-34 in China,
accounting for 30 percent of deaths in this age range.'®® China’s suicide rate also has a
strong gendered element: the female suicide rate is 25 percent higher than that of
males,'®* making China unique among countries that submit mortality statistics*®? to the
World Health Organization.'®® Multifaceted reasons exist for the high suicide rate among
China’s rural women. Foremost, the high suicide rate among Chinese female rural inhabit-
ants reflects their overall lower social, economic, and education status,'®* resulting in
increased vulnerability to abuse. Violence against women in China can take on different
forms, including but not limited to domestic violence (see paragraphs 65-71, below),
sex-selective abortion, abandonment of baby girls, female infanticide (see paragraphs
40-42, above), and trafficking of women and children (see paragraphs 21-27). In addition,
rural women often have to cope with additional stress that comes from being the family’s
sole caretaker when the men leave to find higher paid jobs in the cities.

56 Impact of social prejudices and need for greater monitoring: In General Recom-
mendation No. 19, the Committee recognized that rural women and girls are at a special
risk of gender-based violence'®® and specifically recommended that the Chinese govern-
ment pay urgent attention to the high suicide rate among rural women rate and undertake
necessary research for a better understanding of the causes of these suicides.’®® In review-
ing the PRC’s 3rd and 4th periodic report, the Committee expressed concerns on preju-
dices against women, especially in rural areas, the lack of opportunities of rural women to
benefit from the economic progress in China, and the high suicide rate among rural
women. It therefore recommended the government pay urgent attention to address the
female suicide rate and undertake necessary research for a better understanding of the
causes of these suicides.’®” Similarly, in considering the PRC’s initial report under the
International Covenant on Economic, Social and Cultural Rights, the Committee on
Economic, Social and Cultural Rights also took note of the alarmingly high suicide rate
among Chinese women and similarly recommended that China “conduct a study regarding
factors and causes of the high rate of suicide among women and report back to the Com-
mittee on its findings in its next periodic report.”*

57 Lack of data and national monitoring: The PRC report describes efforts made
towards “coordinate[ing] various departments in strengthening public health and mental
health education, expanding service networks in rural areas, and training grass-roots
health workers in the knowledge and techniques for conducting mental-health work so as
to provide medical services to patients with mental disorders.”*®® Village-level committees
and women’s federations are also attempting to help women with serious family disputes
or economic difficulties to resolve their immediate problems,’”® and there are plans for
pilot suicide prevention and intervention programs in selected areas, among other
programs.'”* Lack of transparency in data collection and analysis, however, impedes a
comprehensive analysis of the specific situation of rural women, which would be useful in
informing the creation of these programs.
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Employment

58 overview: The problem of unemployment in China’s rural areas is exacerbated by
the fact that the government does not officially recognize the existence of unemployment
or under-employment in the countryside, in the same way as in the cities, instead refer-
ring to it as a “surplus of rural labor.”*”? There is limited information available broken
down by gender, and much remains unknown as to the true extent of unemployment
among China’s rural women. A national survey conducted in December 2000 showed that
94.8 percent of rural women were employed, whereas the employment rate for rural men
was 97.3 percent.'”

59 Married women less able to find compensation for work: Although unmarried
rural women participate in non-farming work at approximately the same rates as men,
marriage causes their participation in non-farm work to drop precipitously, while for men,
marriage enhances their ability to leave the farm for work. This “marriage handicap” is felt
in a variety of ways: (1) women’s agricultural contributions are less valued; (2) they bring
in far less income; and (3) household work and care for family members is not valued on
the same scale as other work. This is highlighted in one instance by the All-China Women's
Federation public acknowledgement of women's performance mainly within the domestic
sphere: on Women's Day, Uighur village women are featured as good brides or good
mothers-in-law, but not for their economic contributions.'” The Committee has also
requested States to report on women’s participation in the informal economy,'”® of which
there is scant mention in China’s most recent combined periodic report.'’®

60 additional challenges for ethnic minority women: Rural women who are also
members of ethnic minorities in China face additional discrimination in the workplace.
According to a survey conducted in Liaoning, 80 percent of positions advertised put
restrictions on female applicants, including age and ethnicity.'”” PRC national laws lack
specific protections for the rights of ethnic minority women. Article 4 the PRC Constitu-
tion affirms that all ethnic groups in China are treated equally;*’® taken in conjunction
with article 48 of the PRC Constitution on the equal enjoyment of women and men of all
political, economic, cultural, and social rights, the two articles could be said to affirm that
that women, regardless of ethnicity, enjoy the same rights as men in China.'” In practice,
however, rural women who are members of minorities face additional discrimination in
the workplace. One example cites statistics of 5,200 college graduates (2400 male, 2800
female) from a commerce college in Liaoning. Eighty-three percent of all male graduates
got jobs, compared to 60 percent of the females. Among the female graduates, only 230
were ethnic minorities, and only one-forth of these obtained employment after gradua-
tion, accounting for only three percent of all female graduates.*®

61 Migrant women bear a disproportionate impact of unjust and unfair working
conditions: The lack of employment opportunities in China’s countryside drives poor rural
women to seek jobs in the more affluent coastal cities. At least one-third of China’s 120
million migrants are women aged 17 to 25.'%! The total number of migrants is expected to
reach 300 million by 2020, meaning that there will be an estimated 100 million female
rural workers in the urban areas.’® In cities, the hukou household registration system-
though in the process of being phased out—continues to institutionalize discrimination,
in the form of unfavorable and unjust working conditions for migrants,'® including the
non-payment of wages, unsafe working environments, and working hours that exceed the
maximum set in the labor law. The lack of a imeans that social security benefits are
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severely limited or non-existent for migrant workers and their children. The increased
vulnerability of female migrant workers in cities make them more likely to become victims
of labor exploitation and gender-based violence, including all forms of trafficking and
prostitution of women (see paragraphs 21-27).

62  Obstacles for rural women in political life: In addition to the problem of provid-
ing national and aggregate data that do not properly describe the challenges of implement-
ing CEDAW in China’s rural regions, the PRC Report does not adequately reference the
participation of rural women in policy or planning efforts that directly affect them, which
was one of the concluding comments of the Committee at its 20th session in 1999. A
one-year survey funded by the World Bank and the Asian Development Bank from October
2004 to 2005 of ten villages in the poorest rural areas, including Sichuan, Gansu, Shaanxi,
Jiangxi, and Ningxia, found more obstacles for rural women to exercise their political
rights than for their urban counterparts. Only 12.5 percent of rural cadres are women.
Aside from the issue of participation in planning efforts, the PRC Report also does not
give a full explanation of the effects of programs referenced under its plan to “accelerate
the structural adjustment of agriculture and the rural economy. . . and to facilitate rural
women in facing new challenges,” related to the PRC’s accession to the World Trade Orga-
nization in 2001.'%

184

63 Increased examination of substantive impact of programs needed for adequate
review: The PRC report provides little information about the actual situation of rural
women. Although the report does provide descriptions of programs directed at them and
some basic numbers regarding participants, it is not readily evident what kind of impact
these programs are having, whether there are tools for monitoring progress, or if expected
outcomes have been achieved. Furthermore, the report needs more substantive discussion
of the lingering disparities between the lives of rural and urban women, and the ways in
which growing economic inequality between regions has adversely impacted access to
services by rural women.

ARTICLE 16: MARRIAGE AND FAMILY LIFE

64 Obligations: Article 16 of the Convention requires State Parties to take all appro-
priate measures to eliminate discrimination against women in all matters relating to
marriage and family. This includes equality in matters related to marriage and reproduc-
tion choices. The Committee has also required that State Parties take measures to combat
domestic violence'®® and prevent coercion in regard to fertility and reproduction.'®’

65 Lack of comprehensive collection and dissemination of data: In their reply to
the Committee’s list of issues and questions to the 5th and 6th periodic report,*®® the PRC
states that no department collects data on domestic and sexual violence against women by
province, city, village, and district, and is only able to provide statistics from women’s
unions. As such, the information necessary to assess the situation of women over time, in
comparison to the situation of men, with respect to domestic violence is incomplete.
According to one recent survey conducted by the All-China Women’s Federation in 2002,
however, various degrees of gender-based violence in the home occurred in 30 percent of
270 million families.®®
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66 Lack of adequate attention in agenda-setting: Women account for 90 to 95
percent of all victims of violence in the home setting.'* Despite such prevalence, it was
not until the early 1990s, in preparations for the 1995 United Nations Fourth World
Conference on Women in Beijing, that the PRC began to consider gender-based violence in
the home as a serious social issue.'®* While revised laws and public awareness programs
have made some progress in greater protection for women, promulgated laws and policies
have demonstrated the government’s lack of understanding in addressing domestic
violence as a serious human rights violation.

6/ Lack of monitoring of domestic violence: General Recommendation 19 requires
State Parties to take necessary measures to overcome domestic violence, including crimi-
nal and civil penalties, legislation to remove the defense of honor, services to support and
ensure the safety of victims, and rehabilitation programs for perpetrators.'®> The two
national action plans adopted by the PRC since 1995 have served as the framework for
the government to push through a series of legislative initiatives, at both the national and
provincial levels, and have provided some legal protection for victims of gender-based
violence in the home. At present, more than 30 provinces and municipalities that have
developed local regulations against domestic violence. The de facto effectiveness of these
regulations, however, is seriously impeded by a flawed definition of domestic violence
under Chinese law. Implementation is made more difficult given the requirement of a
direct victim complaint and inadequate penalties for perpetrators of domestic violence.

68 Inadequate legal definitions: Inadequate legislation and implementation have
left a gap between Chinese domestic law in regards to marriage and family life and China’s
obligations under Article 16 of CEDAW. This includes insufficient specificity and inclusive-
ness in the scope of domestic violence; requiring a direct victim complaint in most cases of
domestic violence; and lower penalties for perpetrators of domestic violence. The PRC
Marriage Law prohibits “familial violence,”*** and also provides for administrative punish-
ment against perpetrators of “family violence.”*® However, there is a lack of clarity on
what acts actually constitute “family violence.” The definition cited by the PRC in their
response to the Committee’s list of issues and questions for the 5th and 6th periodic
report® comes from Interpretation No. 1 of the Supreme People’s Court on Several Issues
in the Application of Marriage Law of the People’s Republic of China,'” which, compared
with the definition in the 1995 Beijing Platform for Action,'® remains limited in scope and
excludes other forms of abuse, including threats of physical violence and marital rape.'*®
That the Chinese government refers to the Marriage Law as the means of addressing
domestic violence is itself an indication of the limited means used to address such a
serious problem.

69  Limited implementation mechanisms: Beyond inadequate definitions, the
implementation mechanisms in Chinese domestic violence law are problematic and
prevent the laws from being fully effective. Article 46 of the Law on the Protection of
Rights and Interests of Women prohibits domestic violence and requires various organiza-
tions to prevent and stop domestic violence within the scope of their respective duties.
However, under Article 260 of the Criminal Law, domestic violence is not considered a
crime unless serious injury is sustained, or if the following two conditions are met: (1) the
victim files a complaint; and (2) the mistreatment occurs under flagrant circumstances.
Article 43 of the Marriage Law also requires a complaint by the domestic violence victim
before the neighborhood or villager committee will intervene. Requiring a direct victim
complaint in most cases of domestic violence leads to the gross under-reporting of these

HUMAN RIGHTS IN CHINA PROGRESS: ARTICLE 16 [ 19 ]



IMPLEMENTATION OF THE CONVENTION ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN IN THE PRC

[20]

cases in China. The PRC reply to the issues and questions of the Committee states that of
the estimated 102,993 criminal cases heard by Chinese courts since 2003 that involved
women’s rights in some way, only one percent involved abuse.?”® Of the approximately 3.5
million civil cases involving women’s rights during the same period, no statistics were
provided on domestic violence, though only 4.3 percent of cases fall outside the
otherwise-defined parameters. These figures suggest that many choose not to make a
complaint or seek criminal prosecution, due to social taboos, the influence of others, or
ignorance of the law.

70 Disparities in criminal penalties: Disparities in criminal penalties also suggest
that gender-based violence is not being addressed as a serious concern. The PRC Criminal
Law prescribes less severe penalties when the victim of violence is a family member. For
instance, the mistreatment of a family member carries a maximum sentence of two
years,””! whereas the maximum sentence for the intentional injury of a non-family
member is set at three years.?? Similarly, the infliction of serious injury upon a family
member brings a maximum sentence of seven years,’® but similar treatment of a non-
family member brings a maximum of ten years.?”* This penalty disparity contributes to a
sustained perception of domestic abuse as being a less serious crime, which in turn may
negatively affect victims’ willingness to make a direct compliant. In addition to the prob-
lems of requiring direct victim complaints and different penalties for family versus non-
family victims, gender discrimination also prevents the successful prosecution of domestic
violence cases.?®

71 Increased political attention needed to address the serious concerns of
violence in the home: Mainstreaming efforts to combat domestic violence is fundamental
to compliance with the Convention. The PRC Report focuses on promulgated policies that
rely on unclear, limited definitions in legislation. Implementation mechanisms further
prevent comprehensive implementation of protections against domestic violence. Greater
efforts are needed towards education, training, and monitoring of programs to prevent
domestic violence.
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CONCLUSION

72 The PRC Report reflects some progress in gathering and reporting information
used in analyzing compliance under the Convention, including some data disaggregated by
gender and province. Reporting efforts, however, continue to focus on formal laws with-
out adequate monitoring and assessment of implementation and the impact of govern-
ment programs, particularly in rural regions as compared with cities. Several serious
challenges remain for comprehensive implementation of the Convention, including the
control of information and lack of transparency, undermining adequate review of
programs and laws, and lingering gaps between international and domestic law, including
inadequate and unclear legal definitions. In order to respect, protect, promote and fulfill
the rights of one-fifth of the world’s women, the Chinese government must make greater
efforts towards implementation. Specifically, additional legislative reforms, specific
budgetary and fiscal allocations towards fulfilling women’s rights, and nationwide educa-
tion and training on the specific provisions of the Convention are needed. Controls over
relevant information must also be relaxed, and civil society actors should be enabled to
play a more significant role in independently monitoring programs, and acting as partners
in solution development. Only a focused, determined effort will bring about real equality
in the lives of Chinese women and effectively eliminate discrimination against them in all
sectors of society.
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