REASSESSING REEDUCATION
THROUGH LABOR

BY VERON MEI-YING HUNG

The Chinese government is considering
addressing some of the shortcomings of the
reeducation through labor ("RTL”) system, a
prevalent administrative sanction and a mech-
anism for punishing "minor crimes” in China.
Veron Hung argues that the government
should consider abolishing RTL as it moves
toward establishing a legal system ruled

by law.!

The system of reeducation through labor (“RTL”) (laodong
jiaoyang or laojiao) is an important but poorly understood prob-
lem in Chinese human rights. A prevalent administrative sanc-
tion and a mechanism for punishing “minor crimes,” RTL has
come under increasing debate in China.

Since its establishment in the 1950s, RTL has sent about
3.5 million people to labor camps.> At present, approximate-
ly 300,000 people are being “reeducated” in nearly 300
camps nationwide.? A third of these inmates are drug
addicts, prostitutes, or brothel visitors, while another third
are perpetrators of minor crimes such as larceny, fraud, or
assault. The remainder consists of other types of inmates,*
including more than a thousand followers of Falungong,* a
spiritual movement banned as a cult by the Chinese govern-
ment since 1999. Human rights groups estimate that as
many as twenty thousand Falungong followers have been
reeducated in these camps.® Torture? and other maltreatment,
such as barring of family visits and censoring of inmates’

personal correspondence,®

are alleged to be common
practice in RTL camps.

RTL was one of the issues that the Office of the United
Nations High Commissioner for Human Rights (“UNHCHR”)
targeted when it signed the Memorandum of Understanding
on the Development and Implementation of Human Rights
Technical Cooperation Programs® with China in November
2000. In February 2001, the UNHCHR and the Chinese gov-
ernment jointly organized a seminar on the punishment of
minor crimes, at which international experts, myself among

them, discussed the RTL system with Chinese officials and
scholars. Since then, there have been more debates about the
future of this mechanism, including a recent roundtable dis-
cussion organized by the U.S. Congressional Executive
Commission on China.”The Chinese government is also con-
sidering whether to enact a law to remedy some of the sys-
tem’s shortcomings. The government’s recognition of the
problem offers an important opportunity for improving
human rights in China.

In this review of the RTL system I will draw on empirical
research that I have conducted on emergent judicial practices
as reflected in administrative litigation since 1998, including
observation of eight administrative trials, and interviews with
over 140 judges, law professors, lawyers, administrative offi-
cials and litigants in Guangdong province, Chongqing, Wuhan
and Beijing. " I chose the interviewees randomly, but all have
either had personal experience in administrative litigation or
worked in related areas. Most of them granted the interviews
only upon the promise of anonymity.

My research concentrated on Guangdong, a neighbor of
Hong Kong and the epitome of China’s current reform era,
and Chongging, China’s largest municipality directly under
the Central Government and an important political and eco-
nomic center in southwest China. Despite Chongqing’s lead-
ing role in southwest China, its development lags far behind
Guangdong in the east. Research indicates that this difference
contributes to further differences in the resultant judicial prac-
tices in the two locations.

All of the eight administrative trials I observed took place
in courts that I visited in Guangdong and Chongqing. In order
to minimize the likelihood that the courts might seek to spe-
cially arrange trials for my benefit, I gave them as little notice
of my visits as possible. The notice ranged from half an hour to
a week, depending on the circumstances.

The Legal Basis of RTL

In Chinese criminal law, the criminality and punishment of a
particular act depends on whether the “circumstances” of the
act are “serious” or “minor.”? The Criminal Law, however,
defines neither “minor crimes” nor “serious crimes” clearly,
and the distinction relies on the guidance of numerous judicial
interpretations.
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Falungong practioners undergoing “reprogramming” in an RTL camp in Liaoning. Photo: AP Wide World Photos.

While judicial interpretations have been hailed as “indis-
pensable” in clarifying the Criminal Law, " the broad and inde-
terminate language found in these interpretations results in a
wide scope of discretion in application. # In many cases
“minor” is effectively defined as “minor,” and the resulting
tautology fails to provide genuine clarification and guidance
to the courts and to administrative agencies.

Generally speaking, those acts regarded as too minor to be
considered a crime, and those crimes considered too minor to
merit criminal punishment, may be subject to administrative
sanctions. One type of administrative sanction is prescribed by
the Security Administration Punishment Regulations
(“SAPR™)," which provide for penalties ranging from a warn-
ing to a fine of up to 5000 yuan, or administrative detention
for not more than fifteen days.™

The other type of administrative sanction, RTL, is imposed
on people whose acts are not serious enough to warrant crim-
inal punishment, but which are too serious to be dealt with
under the SAPR.

RTL is governed mainly by three legislative documents. The
first is the 1957 Decision of the State Council Regarding the
Question of Reeducation Through Labor (“1957 Decision”),"”
which allowed RTL to be imposed for an indefinite time peri-
od for the following purposes: (1) “to reform into self-sup-
porting new persons those persons who are able to work but
insist on leading an idle life, violate law and discipline, or do
not engage in honest pursuits”; and (2) “to further maintain
public order, thus facilitating socialist construction.” The 1957
Decision imposes RTL sanctions on the following four cate-
gories of individuals:

those who do not engage in honest pursuits, involve themselves
in hooliganism, commit larceny, fraud or other acts for which

they are not criminally liable, or violate public security rules and
refuse to mend their ways despite repeated admonition;

counterrevolutionaries and anti-socialist reactionaries who
commit minor crimes and are not criminally liable and who
have been given sanctions of expulsion by government organs,
organizations, enterprises or schools, and as a result have diffi-
culty in making a living;'®

employees of government organs, organizations, enterprises and
schools who are able-bodied, but have refused to work for a
long period, violated discipline or jeopardized public order, and
have been given sanctions of expulsion, and as a result have dif-
ficulty in making a living; or

those who refuse to accept the work assigned to them or the
arrangement made for their employment or who decline to take
part in manual labor and production despite persuasion, keep
behaving disruptively on purpose, obstruct public officials from
performing their duties and refuse to mend their ways despite
repeated admonition.

Among the bodies that may apply to impose RTL on such
persons are “civil affairs and public security departments or
the government organ, organization, enterprise, school or
other units to which the person belongs; or his or her parents
or guardians.” The applications must be approved by the “peo-
ple’s commiittees of provinces, autonomous regions, and
municipalities directly under the Central Government or by
organs authorized by these people’s committees.”

A second legislative document governing RTL, the
Supplementary Decision of The State Council For Reeducation
Through Labor, was issued by the State Council in 1979



(“1979 Decision”) in order to provide more information on
the specifics of RTL." The 1979 Decision clarifies that RTL
Administrative Committees composed of “persons who are in
charge of civil affairs, public security and labor departments”
are to be responsible for directing and managing the work of
RTL and for examining and approving those who require such
reeducation. The 1979 Decision further states that RTL may be
imposed for only one to three years, with a one-year extension
“whenever it is necessary,” and only on “those people in large
and medium-sized cities who need to be reeducated through
labor,” in effect excluding the rural populace.

The third legislative document governing RTL, the Trial
Methods for the Implementation of Reeducation Through
Labor, was passed in 1982 by the Ministry of Public Security
with the approval of the State Council (“1982 Trial
Methods™).? This document extends RTL to anyone who
“joined others to commit a crime such as murder, robbery,
rape, and arson,” or who “abetted others to commit a crime”
where the circumstances surrounding such crimes are not
serious enough for criminal punishments. The 1982 Trial
Methods also makes RTL applicable to the rural populace if an
individual commits crimes “in cities, along railways, and in
large-scale factories and mines.”

Legal and Human Rights Problems of RTL

RTL is coming under increasing criticism because of exces-
sive use, the severity of sentencing, inconsistency with
Administrative Punishment Law, and lack of effective
supervision.

Chinese legal scholars have criticized conflicts in the scopes
provided for RTL in the 1957 Decision, the 1979 Decision and
the 1982 Trial Methods.* There is also concern that the public
security organs have turned RTL into a “crime control mecha-
nism,”?* which differs from the legislative intent stipulated in
the 1957 Decision.

Numerous reports regarding the extensive use of the sys-
tem have led to widespread human rights concerns. RTL
Administrative Committees are dominated by public security
organs,* which have reportedly used the RTL system as a
means to avoid procedural requirements or supervisory mech-
anisms presented under the Criminal Procedure Law.># In par-
ticular, it has been reported that public security organs have
used RTL to punish suspects against whom they lack sufficient
evidence to support a criminal charge.>

Even though the system is supposed to be applied to cases
that do not merit criminal punishment, the 1979 Decision and
the 1982 Trial Methods provide for detention in a labor camp
for up to four years, a punishment much harsher than criminal
punishments such as fines, surveillance, and criminal deten-
tion of one to six months.2®

The conflict of the RTL system with the Administrative
Punishment Law arises from the requirement that administra-
tive punishments restricting personal freedom can only be
prescribed by “laws” promulgated by the National People’s
Congress and its Standing Committee.”” RTL, which is a type
of administrative punishment that restricts personal free-

8

dom,? is not prescribed by a “law,” but by decisions made by

the State Council or by the Ministry of Public Security.
Therefore, the legality of this system is questionable.?

Supporters of RTL may argue that approval by the
Standing Committee of the National People’s Congress has
effectively transformed the 1957 and 1979 Decisions into
“laws.” % This view, however, is debatable, and in any case
the Standing Committee of the National People’s Congress
has never approved the 1982 Trial Methods, which has the
most extensive and most controversial coverage of the
three documents.

In terms of supervision, as an administrative sanction RTL
is not subject to even those limited human rights safeguards
contained in the Criminal Law and the Criminal Procedure
Law, and aggrieved parties may resort only to protections
granted under the Administrative Litigation Law.3' This statute
stipulates that anyone who believes that his or her legitimate
rights and interests have been infringed upon by administra-
tive acts such as administrative sanctions may bring a lawsuit.
Should a court find the challenged administrative act illegal, it
may revoke (chexiao) the act. Based on documentary sources
and empirical research, this author has noted some improve-
ments in administrative litigation, such as a growing respect
for procedural requirements.3* However, a number of factors,
in particular fear, lack of access to legal counsel and interfer-
ence by public officials or organs, appear to have limited the
courts’ role in reviewing the legality of administrative sanc-
tions such as RTL.3

According to people I have interviewed, aggrieved parties
are often too intimidated by the fear of reprisals to sue admin-
istrative organs, especially public security organs, which have
wielded extensive power over the populace for decades in
China. Nevertheless, official statistics show that during the
years between 1991 and 2000, a significant proportion (rang-
ing from fifteen to thirty percent) of administrative cases
accepted by first-instance courts were “public security”
(gongan) cases, which include “social order” (zhian) cases, RTL
(laojiao) cases, and “others” (qita).3* (See Table below).

Number of First-Instance Administrative Cases Accepted in
China, 1991-20003%

Administrative |Public Percentage

Cases Security Cases |Public Security
1991 25,667 [ [
1992 27,125 7,863 28.99
1993 27,911 7,018 25.14
1994 35,083 8,624 24.58
1995 52,596 11,633 22.12
1996 79,966 15,090 18.87
1997 90,557 14,171 15.65
1998 98,350 14,288 14.53
1999 97,569 14,611 14.98
2000 85,760 13,173 15.36
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Interviewees explained that the relatively high percentage
of “public security” administrative cases simply reflected the
public security organs’ enormous power to influence a wide
range of citizens’ daily activities. In a survey conducted in
1992, fifty-one out of ninety plaintiffs interviewed stated that
they had filed suits under the Administrative Litigation Law
because they believed that this was their last resort.37

Anecdotal evidence indicates why administrative litigation
remains a last resort. In 1993, an abstract painter reportedly
sued Beijing’s Haidian District Police after three officers beat
him for arguing with a bus conductor. The painter won his
case. However, the police arrested him two weeks later and
charged him with a trumped-up bicycle theft. He was then
sent, without trial, to two years in a labor camp. When inter-
viewed in 1997, the painter recalled, “My vision was too opti-
mistic. From now on, I'll express myself through my art.” In
December 1996, then-President of the Supreme People’s
Court, Ren Jianxin, considered police misconduct to be a
“grave” problem and criticized law-enforcement officials
“[who] have taken advantage of legal loop-holes, intentionally
misinterpreted the law, distorted evidence and broken the law
they enforce.” 3

Lack of access to legal counsel is another impediment to
court oversight of the RTL process. Lawyers’ fees average from
a minimum of 2000-3000 yuan ($250 to $375) for a case
tried by a basic level court to 5000 yuan ($625) for one tried
by an intermediate level court. In comparison, the average
monthly income of an ordinary worker is less than 1000
yuan ($125).%°

Free legal service is available, but income limits of 200-400
yuan ($25 to $50) per month limit recipients to the unem-
ployed or those living below the poverty line.#° In addition,
priority for legal aid is given to criminal defendants facing the
death penalty, and to the handicapped, aged and minors claim-
ing compensation in personal injury cases.#' Administrative
cases do not seem to have attracted legal aid providers’ atten-
tion. From its opening in 1995 to January 1999, the
Guangzhou Legal Aid Center has handled only two administra-
tive cases, while handling 700 criminal and economic cases in
1998 alone.#* Legal aid centers in Chongqing handled approx-
imately 2400 criminal cases and 3500 civil cases in 1999.
Only about ten cases were administrative cases.*?

Even if aggrieved parties can afford to retain legal counsel,
they often encounter a lack of enthusiasm from lawyers, who
are unable to charge high fees for the low amounts at dispute
in administrative cases.** Most lawyers are also reluctant to
oppose the government, which has the power to decide
whether to renew a lawyer’s license. 4

The majority of people I interviewed identified interfer-
ence by administrative organs and by the Chinese Communist
Party as the greatest difficulty encountered in administrative
litigation. Such interference may occur throughout the course
of an administrative case, but it is especially common before
the case is accepted. At subsequent stages, judges may be pres-
sured to uphold the administrative act, and aggrieved parties
may be pressured to withdraw the case.

In some administrative cases where public security organs

have been named as defendants, the organs have reportedly
manipulated the ambiguity of their dual roles of conducting
criminal investigations and imposing administrative sanctions.
Public security organs can bypass human rights protections
provided under the criminal justice system by claiming that
sanctions they impose on suspects are administrative in nature.
Conversely, public security organs can also claim immunity
from administrative litigation on the basis that their sanctions
are part of criminal investigations, not administrative acts.4® In
addition, Chinese judges, whose appointment, dismissal and
salaries are ultimately controlled by local party committees,
are susceptible to pressure exerted by administrative organs
and the Chinese Communist Party.#’

The Case for Abolishing RTL

In light of the legal and human rights problems attached to
RTL, many scholars have called for the abolition or fundamen-
tal reform of the system.*® Some who support the abolition of
RTL suggest an amendment to increase the maximum period
of administrative detention under the SAPR from fifteen days
to one month. With offenders of “minor crimes” facing a
maximum of one month of detention under the SAPR, and
offenders punished under the Criminal Law facing criminal
detentions of one to six months, RTL would lose its current
function of filling the gap between the two.

Others in favor of fundamental reform call for the maxi-
mum detention period to be reduced from four years to one
or two years.*® In addition, punishments should be imposed
not by public security organs but by courts whose decisions
are subject to appeal.s" If possible, the system should be incor-
porated into the Criminal Law by the establishment of a new
type of punishment called “police orders” or “public safety
orders” that is similar to community-based orders in Western
countries. Integration of RTL into the Criminal Law would
have the additional advantage of subjecting RTL to human
rights protections already provided for in the Criminal
Procedure Law.5*

Although such reform measures would alleviate some of
the problems of the current system, they would not effectively
resolve three major human rights dilemmas posed by RTL.
First, Chinese courts are not independent enough to serve as
an effective alternative to public security organs in imposing
punishments under RTL. Although Chinese courts are under-
going a five-year reform program, fundamental changes in the
political system and Chinese legal culture will be needed to
resolve the problem of interference in the judicial process.*3

Second, although revisions in the Criminal Law and the
Criminal Procedure Law mark the continual maturation of
Chinese legality to reflect changes in social and economic con-
ditions, the incorporation of RTL into the Criminal Law would
only provide minimal human rights protections. A new regu-
lation in Liaoning Province recognizing criminal suspects’
right to silence raises hopes of a trend towards increased
incorporation of international human rights norms into the
Chinese criminal justice system.5* It remains to be seen, how-
ever, when the Chinese Law as a whole might sufficiently meet
international standards.



Men sentenced for up to two years of RTL for stealing bicycles in Beijing. Photo: AP Wide World Photos.

Third, even if RTL were incorporated into the Criminal
Law, such limited human rights protections as currently exist
would be subject to the discretion of law enforcers. After
extensive investigations in six selected provinces, autonomous
regions, and cities —namely, Tianjin, Inner Mongolia,
Heilongjiang, Zhejiang, Shaanxi and Hubei — the National
People’s Congress Standing Committee concluded that the
Criminal Procedure Law has not been fully implemented since
its revision in 1996.% Over-extended detention of criminal
suspects and forced confession are still “salient problem[s]” in
much of the country. Judges, Procuratorates and public securi-
ty organs restrict defense lawyers’ activities by obstructing the
lawyers’ abilities to meet with their clients and to access court
files relating to their cases. The National People’s Congress
Standing Committee attributed this unsatisfactory implemen-
tation to law enforcers’ “erroneous understanding” of the law,
which they regard as “too advanced” for China.5®

Because RTL is a major anomaly in the legal system, and the
suggested measures for reforming RTL would not effectively
resolve the problems it presents, the best solution is to abolish
the mechanism altogether. The Chinese government is consid-
ering whether to enact a law to improve RTL’s targets and
implementation mechanisms, as well as to change its name.*7
At this point, however, it appears to have ruled out abolition as
an option. Wang Yunsheng, Director of the Ministry of Justice
Bureau of Reeducation Through Labor, explained, “[f]or such
a populous nation as China, [RTL], which aims at stopping
those on the verge of committing serious crimes, is an effec-
tive [system] for reducing crime.”$®

The Chinese government’s determination to improve the

RTL system is welcome. But a premature delimitation of the
scope of discussion only discourages in-depth and thorough
examination of potentially more favorable measures. Through
further study, the Chinese government and scholars could
learn how foreign countries handle drug addicts, prostitutes,
brothel visitors and those who commit minor crimes such as
larceny, fraud and assault — groups that constitute two-thirds
of the current RTL inmate population in China. They may dis-
cover foreign countries’ mechanisms to be more effective than
RTL. Unless and until this type of study is completed, the
Chinese government should not rule out the option of aboli-
tion. A leading law professor’s remark on RTL is worth noting:
“When facing a type of unjust system and practice, why are
we always willing to incorporate it into the formal legal struc-
ture through legislation, instead of abolishing the system?”5?
The Chinese government should understand that failure to
address the problems of RTL will impede any efforts to estab-
lish a just legal system based on the rule of law.

1. Alonger version of this article appeared in the Columbia Journal Of
Transnational Law, 41:2003.
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This research will be presented in greater detail in a forthcoming book.
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