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HUMAN RIGHTS
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By Margaret K. Lewis

The fate of criminal defendants in China remains a roadblock to

some forms of international legal cooperation, especially

extradition. Some countries are finding mutual benefit in sharing

evidence with China on transnational cases, but difficult human

rights concerns remain.

In 1999, Lai Changxing, the alleged mastermind behind a multi-billion dollar smug-

gling and bribery operation in the port city of Xiamen,1 fled the People’s Republic of

China for Canada. The Chinese government has been trying to secure his return ever

since. On April 5, 2007, the Canadian courts handed Lai, his ex-wife and their children

a victory when a federal judge granted the applications for judicial review of their

removal orders. The family remains in Vancouver.

In another recent headline-grabbing case, China is seeking the return from Canada of

Gao Shan, the former head of a Bank of China branch in the northeastern city of

Harbin. Gao allegedly diverted one billion yuan ($130 million) from customers’

accounts to Canada between 2002 and 2004. Canadian authorities arrested Gao in Feb-

ruary 2007 on charges that he lied on his immigration forms when entering Canada.2

Meanwhile, south of the border, four Chinese nationals await trial in Las Vegas on

charges of racketeering, money laundering and fraud stemming from a complex plan

to defraud the Bank of China of a reported $485 million.3 A fifth participant in the

scheme earlier entered a guilty plea and returned to China, where he was convicted of

embezzlement and related charges.

Lai, Gao and the participants in the Bank of China case may be among the most notori-

ous fugitives from China, but they are far from the only ones. The official Xinhua News
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Crime in China has taken

on an increasingly

transnational dimension.

Agency quoted sources from the Ministry of Public Security as saying that “800 sus-

pects at large abroad were wanted for economic crimes. They are accused of embez-

zling a total sum of almost 70 billion yuan (US$8.75 billion).”4 And these are just the

fugitives accused of economic crimes. According to the same report, China has brought

back only about 70 criminal suspects from foreign countries since 1998.

Undeniably, crime in China has taken on an increasingly transnational5 dimension. In

part this is due to the cross-border nature of certain crimes, such as smuggling and

drug trafficking. In other situations, the crimes are committed solely within China but

the suspects flee, sometimes with the alleged fruits of the crime in hand. In either case,

there is a need for cooperation between Chinese and foreign law enforcement and judi-

cial authorities. This cooperation comes in many forms. China’s Ministry of Justice lists

three major avenues for cooperation in criminal matters: 1) bilateral judicial-assistance

treaties, 2) multilateral conventions with provisions on judicial assistance and extradi-

tion,6 and 3) cooperation in individual cases with countries that have not concluded a

treaty with China.7 This article focuses on bilateral treaties and their relevance to the

protection of human rights, including issues presented by politicized prosecutions,

limits on criminal defendants’ access to evidence, and cases where criminal defendants

may face the death penalty in China.

Bilateral judicial-assistance treaties

Bilateral treaties concerning criminal matters can be divided into two general types:

mutual legal assistance treaties (MLATs) and extradition treaties. There is no reason

that these two forms of cooperation cannot be combined in a single agreement, but the

common practice of many countries, including China, has been to keep them separate.

By the end of January 2007, China had signed a total of 86 legal assistance treaties with

52 countries, including 54MLATs covering civil or criminal matters, 28 extradition

treaties and four agreements for the transfer of sentenced persons.8 Already this year,

China has signed a newMLAT with Pakistan and an extradition treaty with France; rat-

ified extradition treaties with Namibia and Angola; and issued a joint statement with

Japan on their intent to conclude anMLAT. In addition, previously signedMLATs with

Australia and Spain have entered into force.9

Both MLATs and extradition treaties allow for exceptions based on human rights con-

cerns. Extradition treaties commonly contain provisions to protect people from being

returned for political reasons—the so-called “political offense” exception. Likewise,

MLATs usually provide that a country may deny assistance if the request relates to a

political offense. The sufficiency of these safeguards, however, is a subject of increasing

debate. For example, there are provisions to prevent an extradition from occurring, but

not to protect those who are returned. One option is post-return monitoring, but as

noted in more detail below, this is also subject to mounting criticism.

For the time being, human rights concerns are arguably better served if countries do

not enter into extradition treaties with China, but rather adopt more flexible ways of
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returning fugitives to China on a case-by-case basis while evolving norms develop

more fully. Although an adaptable approach lacks the virtues of predictability and hori-

zontal justice (whereby similarly situated suspects receive similar treatment), these

drawbacks are outweighed by the need for discretion in individual cases. In any case,

the lack of an extradition treaty does not mean that it will never be appropriate for a

country to repatriate a fugitive to China. As described below, the United States recently

returned a fugitive to China through a plea bargain acceptable to both the fugitive and

the Chinese authorities.

MLATs, on the other hand, offer a more mutually advantageous option. For individual

cases, they provide avenues to obtain evidence, including witness testimony, thus

boosting the chances that the defendant will be able to more fully present his or her

case. On a broader scale, they increase communication and promote interpersonal con-

tacts that could facilitate international cooperation in the future.10

This paper will first examine the positive options offered by legal cooperation under

MLATs, specifically how the bilateral agreement between the United States and China

was used in the Bank of China case. The paper will then turn to Lai Changxing case to

examine the more troubling questions that extradition and other channels for return-

ing fugitives raise in ensuring domestic compliance with international human rights

protections, especially when suspects face the risk of torture and capital punishment.

China and France signed a groundbreaking extradition treaty in March 2007. Photo: AFP/Getty Images
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Mutual legal assistance treaties

In September 2005, five witnesses gave testimony via a live video-conference from a

hotel in Guangzhou for use in the Bank of China case pending in U.S. federal court.

This was the first time that the Chinese government allowed the U.S. government to

take a video deposition on the mainland for a criminal case. A U.S. Department of Jus-

tice (DOJ) lawyer who is involved intimately in the case heralded it as the “poster boy”

for cooperation between the two countries.

This cooperation did not come about overnight. In a joint statement issued on October

29, 1997, during President Clinton’s state visit to China, the two countries announced

that they would “strengthen cooperation in combating international organized crime,

narcotics trafficking, alien smuggling, counterfeiting and money laundering. To this

end, they intend to establish a joint liaison group for law enforcement cooperation

composed of representatives of the relevant agencies of both governments. They agree

to begin consultations on mutual legal assistance aimed at concluding a mutual legal

assistance agreement.”11

Following this call to action, legal cooperation between the U.S. and China took a sig-

nificant step forward in 2000 with the signing of the Agreement between the Govern-

ment of the People’s Republic of China and the Government of the United States of

America onMutual Legal Assistance in Criminal Matters (the U.S.-P.R.C.MLAA).12

Both China and the United States have a history of using MLATs. They had also coop-

erated with each other on criminal matters prior to the existence of the U.S.-P.R.C.

MLAA, but in an informal manner.13

As is common with these types of agreements, the U.S.-P.R.C.MLAA addresses various

forms of judicial assistance such as serving documents, taking testimony, providing

documents, seizing evidence and locating and identifying persons (Art. 1). Separate

articles elaborate the procedures for taking evidence in the other party’s territory (Art.

9); inviting people to appear to give evidence or assist with investigations (arts. 11, 12);

providing records of government agencies (Art. 10); and executing requests for the

inquiry, search, freezing and seizure of evidence (Art. 14).

When the need for any of these forms of assistance arises, the first step is for the central

authority14 of one party to send a request to its counterpart. The central authorities

designated by the U.S.-P.R.C.MLAA are the P.R.C.Ministry of Justice and the U.S.

Attorney General (Art. 2). The U.S. Attorney General has delegated authority to DOJ’s

Office of International Affairs (OIA), which “coordinates the extradition or other legal

rendition of international fugitives and all international evidence gathering.”15

If the request meets all requirements, the central authority will contact the relevant

body to execute the request. In the United States, this generally entails contacting the

U.S. Attorney’s office that has jurisdiction over the geographic area at issue. In China,

the Ministry of Justice often enlists the help of the Ministry of Public Security. Prob-

lematically, the Ministry of Justice’s powers do not rival those of the public security

authorities. This power imbalance is vividly illustrated by the inclusion of the Minister
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of Public Security, Zhou Yongkang, in the Politburo of the Central Committee of the

Chinese Communist Party, while neither the president of the Supreme People’s Court

nor the Minister of Justice holds comparable rank. DOJ would effectively remove a

bureaucratic hurdle if it were able to develop means of involving the Ministry of Public

Security directly.16

Each party agrees to use “everything in its power” to execute requests promptly (Art. 6),

but a party may deny assistance in certain circumstances, such as when the request

relates to a purely military offense, or would prejudice public order or national security

(Art. 3).

Of key importance to human rights concerns, a party may also deny assistance if the

request relates to a “political offense” (Art. 3). Although the political offense exception

is commonly built into MLATs, determining what qualifies as a political offense can be

a nettlesome matter. A 2007 report by the ADB/OECDAnti-Corruption Initiative for

Asia and the Pacific17 explains, “Although the concept of political offences is found in

many arrangements, the definition of such offenses is usually nebulous. There is no

consensus about its scope, and hence the application of this doctrine is unclear.”18

To lessen this confusion, the U.S.-P.R.C.MLAA uses a broad formulation by providing

that a central authority may deny assistance if “the request relates to a political offense

or the request is politically motivated or there are substantial grounds for believing that

the request was made for the purpose of investigating, prosecuting, punishing, or oth-

erwise proceeding against a person on account of the person’s race, religion, national-

ity, or political opinions” (Art. 3.1(d)).19 This expansive language gives considerable

leeway when a party is confronted with a request that treads on any of the enumerated

protected grounds. It also comports with language in the U.N.Model Treaty on Extra-

dition, which was proposed by the Seventh and Eighth U.N. Congresses on the Preven-

tion of Crime and the Treatment of Offenders in 1985 and 1990.20 Nonetheless, one

cannot overlook the tit-for-tat implications of denying assistance. Governments are

sensitive to the fact that if one party repeatedly or readily denies assistance, chances are

that it will encounter greater push-back when the tables are turned.

THE BANK OF CHINA CASE

The transnational component of the Bank of China case came about after Xu Chaofan,

Xu Guojun (unrelated to Xu Chaofan) andYu Zhendong (collectively, the three man-

agers) allegedly committed the initial crime of embezzling funds from the Kaiping City

branch of the Bank of China where they all worked as managers. Rather than enjoy their

profits in China, the three managers decided to remove themselves and the money to the

United States and Canada. This required additional players to siphonmoney through

Hong Kong, and to serve as vehicles for the three managers and their wives to settle

abroad. Consequently, investigating and prosecuting the case required international

cooperation on several levels,21 which is still ongoing. China needs help from the U.S. in

order to recover the suspects and proceeds of the crime. In turn, the U.S. needs China’s

assistance to obtain evidence and witness testimony that is available only in China.
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Cooperation between

authorities has enabled

the presentation of more

evidence than would

otherwise have been

the case.

China’s work to recover suspects has been done outside the framework of the U.S.-

P.R.C.MLAA, but the U.S.-P.R.C.MLAA does address cooperation with respect to the

recovery of proceeds and instrumentalities of crime (Art. 16).22 Despite much-touted

cooperation, efforts to locate missing funds in the Bank of China case have brought lit-

tle success to date. In 2004, the U.S. Attorney General returned $3.5 million in seized

funds to China. Charges against the defendants also include two forfeiture allegations

that cover seized currency, jewelry, computers, real property and cars. Even so, the value

of the recovered assets pales in comparison to the $485 million allegedly embezzled.

Requests from the United States have centered on assistance under the U.S.-P.R.C.

MLAA in the provision of “originals, certified copies or photocopies of documents,

records or articles of evidence” (Art. 1(1)(c)). Piecing together the activities of the three

managers and their cohorts required documents from both the mainland and Hong

Kong. According to the minutes of a January 23, 2007, status conference in the U.S. Dis-

trict Court, all of the U.S. government’s requests to China for documents had been sat-

isfied, though “still outstanding are the translation of the previous documents that

have been provided to defense that are in Chinese, only.”23

Apart from physical evidence, Article 9 of the U.S.-P.R.C.MLAA addresses the taking of

testimonial evidence. In order to obtain testimony fromYu Zhendong and other wit-

nesses in China for the upcoming trial in the United States, DOJ raised three options

with the Chinese government: 1) U.S. officials and the detained defendants all traveling

to China, 2) use of a video-link, or 3) sending all witnesses to the United States at the

U.S. government’s expense.24 China chose the second option. In September 2005,Yu

and four other witnesses gave testimony via a live video-conference from a hotel in

Guangzhou. Xu Guojun’s attorney and a U.S. prosecutor traveled to China for the

event. Over the course of the investigation, Chinese officials have traveled to Nevada in

hopes of meeting with defendants in custody there, but thus far the defendants have

steadfastly refused to talk with them.

In any event, cooperation between authorities in the U.S. and China has enabled the

presentation of more evidence at the upcoming trial than would otherwise have been

the case. Yet the mere fact that the government has unearthed additional evidence does

not necessarily mean that this evidence is available to the suspect. In a typical criminal

trial, the suspect is among the parties who benefits from the availability of evidence,

but the U.S.-P.R.C.MLAA contains a standard MLAT stipulation that the agreement is

strictly for requests between government agencies.25 A criminal suspect thus has no

right to access information or otherwise request assistance through the U.S.-P.R.C.

MLAA. Despite this limitation, a suspect can benefit from information obtained by a

party government if inter-governmental cooperation is carried out with a high level of

transparency. In the Bank of China case, defense attorneys were present in Guangzhou

to question witnesses. In future cases, efforts will need to be made to ensure that sus-

pects and their lawyers, both in the U.S. and in China, have access to relevant evidence

and information obtained by governments under the U.S.-P.R.C.MLAA.

More generally, the U.S.-P.R.C.MLAA reaches beyond case-specific cooperation to

provide that the United States and China may “consult on criminal justice matters,
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including informing each other of the laws in force or the laws which used to be in

force and the judicial practices in their respective countries” (Art. 18). Under this pro-

vision, law enforcement groups from China regularly visit the United States to meet

with U.S. prosecutors, a process that helps build interpersonal ties and facilitates the

sharing of information on concrete issues. Evidentiary requirements is one area where

further cooperation and consultation is needed. The U.S.-P.R.C.MLAA (Art. 10) calls

for evidence to be transmitted in a form or accompanied by certification that makes it

admissible in the other party’s courts, but this is easier said than done. Under U.S. law,

the “chain of custody” rule requires a careful paper trail showing the seizure, custody,

control, transfer, analysis and disposition of physical evidence. It is difficult for evi-

dence from China to meet these requirements, given the logistical hurdles of tracing

the path of evidence from China across the Pacific and,more acutely, the less stringent

practices of Chinese law enforcement agencies.

The U.S.-P.R.C. MLAA is not an end in itself, but rather a building block in a larger

process. Going forward, the goal of building more meaningful cooperation between

the United States and China—as with China’s other bilateral relationships—will be

best served by continuing broad legal exchanges while also seeking out case-specific

win-win situations such as the Bank of China case. Both countries want to see the

three managers and their accomplices behind bars, and the lack of a political element

has prevented the triggering of the political offense clause or other exceptions to

cooperation under the U.S.-P.R.C. MLAA. Cooperation is inevitably trickier when

religious (e.g., Falun Gong followers) or political (e.g., democracy advocates) factors

are in play. In such cases, either party may invoke the political offense exception and

deny assistance, and international attention and pressure may also be brought to

bear. But in cases where both governments want to see criminal suspects appre-

hended and tried, the U.S.-P.R.C. MLAA provides a helpful framework to facilitate

this process.

Extradition treaties and other channels for the return of fugitives

The Chinese government’s receptivity to sharing evidence, conducting joint investiga-

tions and engaging in other forms of legal cooperation is often linked to an ultimate

goal of securing the return of Chinese criminal suspects who have fled abroad. Extradi-

tion proceedings provide a principal channel to achieve repatriation. Extradition

involves the formal surrender of a fugitive by one jurisdiction for criminal trial or pun-

ishment in another jurisdiction based on either international comity or a treaty, and it

is fundamentally a function of the executive branch.26 The courts still play a role: in the

United States, for instance, the courts hold hearings at which the evidence of criminal-

ity is considered and, if deemed sufficient, the person facing extradition may be

detained pending surrender to the foreign government.27 However, extradition pro-

ceedings are not criminal in nature and, consequently, the person facing extradition

cannot invoke constitutional protections that apply only to criminal cases, such as the

right to confront witnesses under the Sixth Amendment.

Extradition arrangements typically require the requesting state to produce some evi-



90 | CRIMINAL JUSTICE CHALLENGES

dence of the alleged crime.28 At the end of the day, however, it is the Department of

State that must approve extraditions from the U.S. Under the P.R.C. Extradition Law,

promulgated and effective on December 28, 2000, the Ministry of Foreign Affairs is the

main authority for handling extraditions from China (Art. 4).29 The law includes

detailed procedures for evaluating requests, including examination and review by the

relevant High People’s Court and the Supreme People’s Court to confirm that the

request meets all legal requirements (arts. 16-28), but it is the State Council that makes

the final decision on whether to extradite (Art. 29). The ADB/OECDAnti-Corruption

Initiative for Asia and the Pacific reports that many Asia-Pacific countries follow a sim-

ilar two-stage procedure whereby the person sought is first brought before a judge and,

if the necessary conditions for extradition are met,30 the executive branch then decides

whether the person should be surrendered based on all of the circumstances.

China has concluded extradition treaties with close to 30 countries, although under the

P.R.C. Extradition Law, China also welcomes extradition without the existence of a

treaty.31While not necessarily a deal-breaker, China’s use of the death penalty has been

a sticking point in concluding extradition agreements with some countries, in particu-

lar European Union members. Spain and China overcame this hurdle by including a

provision in their 2005 extradition treaty that China promises not to execute extradited

persons.While some Chinese criticize this concession as an unacceptable limitation on

sovereignty, others, like Huang Feng, director of the Institute of International Criminal

Law at Beijing Normal University, contend,“Yes, we’re limiting our legal sovereignty

but, if we can’t repatriate the person, then we can’t exercise that sovereignty. By making

a concession, we can exercise some or all of it.”32 Likewise, under the extradition treaty

Criminal suspect Yu Zhendong is taken into custody upon his arrival in Beijing in April 2004. Photo:

Associated Press
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signed by France and China in March 2007, France will only extradite someone accused

of a crime punishable by death if China guarantees that the person will not be exe-

cuted.33 Amnesty International France has objected that there is “no certainty that a

Chinese citizen extradited one day with the clearest guarantees will not be sentenced to

death at a later date on a different charge.”34

Unlike Spain and France, the United States and Canada have not concluded extradition

treaties with China,35 nor is either expected to conclude one anytime soon.36 Then how

is it that Yu Zhendong is back in China, and there is a real possibility that Lai Changx-

ing will be sent back too? The short answer is that extradition is just one method for

repatriating fugitives.

In Yu’s case, the channel used was “removal proceedings,” the standard process for

expelling aliens from the United States.37 U.S. authorities arrested Yu in Los Angeles on

December 19, 2002, on immigration charges.38 In his plea agreement, Yu submitted to a

judicial order of removal, thereby accepting his return to China and waiving any claim

to relief from removal, such as claims under the U.N. Convention against Torture and

Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT).39 As part of the

deal for Yu’s return, China provided the United States with a formal written promise

that Yu would not be sentenced to more than 12 years in prison, nor would he be sen-

tenced to death or tortured.40

Yu was more fortunate than most Chinese fugitives in obtaining the P.R.C. govern-

ment’s written assurances that he would not be tortured, put to death or sentenced to

more than 12 years in prison. Nonetheless, not everyone finds such assurances convinc-

ing. In response to reports that Xu Chaofan and Xu Guojun of the Bank of China case

were offered plea bargains with similar terms to Yu’s deal, Xu Guojun’s lawyer told

reporters, “We think it is still old China and at some point they are going to shoot all of

them anyway.”41

These are not idle concerns. As discussed below, judges, UN officials and the human

rights community have raised serious questions regarding the reliability of diplomatic

assurances. Unlike in the extradition context, however, the plea bargain accepted by Yu,

and those reportedly offered to Xu Chaofan and Xu Guojun, required their consent. In

other words, the person facing the risk that the diplomatic assurance would not be

upheld was given the opportunity to judge for himself and decide accordingly.

It further bears underscoring that the U.S.-P.R.C.MLAA contains no mechanism for

transferring people for prosecution or punishment. The only provision that addresses

any transfer of persons in custody is Article 12, which allows such transfer for the pur-

pose of giving evidence or assisting in investigations. At the same time, the U.S.-P.R.C.

MLAA does not protect people from being returned outside of the extradition context.

It is still possible for the U.S. government to repatriate Xu Chaofan and Xu Guojun

using the standard removal proceedings for illegal aliens, as in Yu’s case. Likewise, in

Canada, Gao Shan faces repatriation not for his alleged involvement in embezzling

money from the Bank of China, but rather because he lied on his immigration forms.

The Canadian government is reportedly seeking to revoke the permanent residency sta-
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tus of Gao and his wife on the basis that they failed to declare all the money they were

carrying when entering Canada.42

In any case, Yu Zhendong is now in prison in China, and both countries hail his return

as a glowing success.43 In his opening remarks to the U.S.-P.R.C. Joint Liaison Group in

February 2005, the U.S. Ambassador to China, Clark T. Randt, highlighted Yu’s return

as one of the “fruits of this close cooperation” in criminal cases.44 Yet the relationship is

not without strain. China focuses on the return of high-profile fugitives, especially

those who abscond with large sums, but has been less enthusiastic in pursuing the

much more common and mundane cases of P.R.C. citizens who are in the U.S. illegally.

In 2006,Michael Chertoff, head of the U.S. Department of Homeland Security, visited

Beijing in hopes of persuading the government to accept some 39,000 P.R.C. citizens

who the U.S. government claims are in the United States illegally.45 Further complicat-

ing matters is that citizenship can be difficult to prove when identifying documents are

unavailable (either accidentally missing or intentionally destroyed) or possibly forged.

Lai Changxing’s situation is markedly different from that of Yu Zhendong. Unlike Yu,

who was facing prison time in the United States, Lai is not battling criminal charges in

Canada. He is in the courts for a different reason. Lai has spent the past seven years

contesting the denial of his application for refugee status, and the end is not yet in

sight. In April 2007, after two immigration hearings and six court appeals—all of

which supported his removal—the federal courts granted Lai’s application for judicial

review of his removal order.46 The chief issue the Canadian courts have been grappling

with is whether China’s assurances that it will not execute or torture Lai are reliable.

The P.R.C. government issued a diplomatic note in 2001 in which it undertook that

“after [Lai’s] repatriation to China, the Chinese appropriate criminal court will not

sentence [Lai] to death for all the crimes he may have committed before his repatria-

tion.” Moreover, during investigation, trial and imprisonment (if convicted), “Lai will

not be subject to torture and other cruel, inhuman or degrading treatment or punish-

ment,” which comports with China’s obligations as a party to CAT.47 Although the

Canadian court upheld the immigration officer’s conclusion that the assurances against

the death penalty were reliable, the court found that the immigration officer erred in

her determination that the assurances regarding torture met the essential requirements

to make themmeaningful and reliable.

In her discussion, the judge looked to a joint report issued by Amnesty International,

Human RightsWatch and the International Commission of Jurists (the Joint Report),48

which argues that diplomatic assurances are not an effective safeguard against the risk

of torture, “even if the assurances contain arrangements for a post-return monitoring

mechanism.”The Joint Report asserts that reliance on such assurances in sending peo-

ple to a state where they face a risk of torture or other ill-treatment violates the interna-

tional law principle known as the non-refoulement obligation. This obligation, which is

enshrined in Article 3 of CAT,49 prohibits the return or transfer of any person to a

country where there are substantial grounds for believing he or she would be at risk of

being subjected to torture. The U.N. Special Rapporteur on Torture has also expressed

concerns that post-return monitoring is ineffective. During a discussion on the devel-
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opment of guidelines for diplomatic assurances, the Special Rapporteur outlined as

one of his major concerns that “[p]ost-return monitoring mechanisms are no guaran-

tee against torture—even the best monitoring mechanisms . . . are not ‘watertight’ safe-

guards against torture.”50

Recent events buttress Lai’s fears concerning his safety upon return: Lai’s brother and

former accountant both died while in prison, although a Canadian immigration officer

found that there was insufficient probative evidence that the deaths could be imputed

to mistreatment.Misconduct by prison officials aside, it is certainly possible that peo-

ple involved in the smuggling operation—either civilians or corrupt government offi-

cials—might have wanted the brother and accountant to disappear, and that they

might also want Lai to disappear.

The Canadian court upheld the immigration officer’s finding that Lai would receive, by

and large, a fair trial in China.51 Lai, however, argues that being subject to a trial not

compatible with internationally recognized norms is a form of cruel and unusual treat-

ment when the result is prolonged imprisonment. Despite Lai’s failure to prevail on

this argument, it is noteworthy for raising a thorny question:What are the interna-

tional law requirements with respect to a “fair trial” or, in the specific language of the

International Covenant on Civil and Political Rights (ICCPR),“a fair and public hear-

ing by a competent, independent and impartial tribunal established by law” (Art. 14)?

The contours of the “fair trial” requirement are far from clear despite its repetition in

the ICCPR and other international human rights documents,52 and it remains an

evolving issue as to how courts might invoke this requirement to block repatriation of a

person facing criminal charges. Further complicating matters, the “fair trial” require-

ment is in tension, if not direct opposition, with the rule of non-inquiry, according to

which “courts of many states refuse to inquire into the standards of criminal justice to

which the fugitive is likely to be subjected in the requesting state on the grounds that it

is a matter best left to executive determination.”53 In other words, courts are hesitant to

judge other courts. In practice, however, courts vary considerably in the application of

this rule. Adding another wrinkle, China signed the ICCPR in 1998, but has not yet ful-

filled repeated promises to ratify it and undertake the necessary reforms to bring P.R.C.

laws and practice in line with the ICCPR’s standards.54 In short, there is swirling debate

over how the right to a fair trial and extradition law intersect, and no swift or easy reso-

lution is in sight.

Balancing procedural efficiency and human rights protections

China should be applauded for its rapid embrace of international legal cooperation, as

exemplified by the ongoing Bank of China case. The U.S. government has openly

praised the close work: “Investigators were able to piece together the complex scheme

of racketeering, money laundering and fraud charged in this indictment because of the

extensive cooperation we received from our law enforcement partners overseas.”55 At

the same time, countries need to consider the impact specific forms of legal coopera-

tion with China might have on human rights.



MLATs, as used in the Bank of China case, offer a positive example of facilitating the

exchange of information and evidence in individual cases while nurturing interper-

sonal ties among law enforcement and other government authorities. However, because

MLATs are expressly for government use alone, procedures are needed to ensure that

suspects and defense lawyers have access to relevant evidence and information. In the

United States, this can be accomplished through the so-called Brady rule,56 which

requires prosecutors to turn over to the defense any evidence that might tend to negate

guilt or reduce punishment. To enhance protections for the accused in cases involving

MLATs, foreign governments should work with the P.R.C. government to apply a

Brady-rule approach when the suspect is located in China.

Extradition treaties present a different story. In light of the evolving debate over how to

reconcile extraditions with human rights concerns and, in particular, with concerns

over weaknesses in China’s criminal justice and penal systems, the most prudent course

at this time appears to be for countries to refrain from entering into extradition treaties

with China. Some may contend that protections built into the treaties with Spain and

France are sufficient to assuage human rights concerns, but mounting skepticism over

the efficacy of pre-return diplomatic assurances and post-return monitoring brings

these safeguards into question. For now, a wait-and-see attitude may be more sound.
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