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5JUSTICE AND THE NEED FOR

LEGAL AID NGOS IN CHINA

The ability of the Chinese authorities to pros-
ecute an independent media voice for a nor-
mal business practice underscores the need
for independent legal aid non-governmental
organizations in China.

There are two types of influential non-governmental organiza-
tions (NGOs) in China at present: those dependant on the gov-
ernment and in fact founded by government agencies, and
those founded by academic or scholarly institutions.The des-
perate situation of the Internet-based human rights move-
ment, the upsurge in popular uprisings and increased attention
to miscarriages of justice demonstrate the need for China to
promote the rule of law, channel citizens’ activism in defense
of their own rights and interests onto a rational and regular
path, increase the number of human rights lawyers, and
strengthen links between lawyers and academics.

For this reason, there is an urgent need for a legal aid
organization, founded by citizens, which will further these
goals. Since at present all of China’s legal aid organizations are
government-operated and controlled, in matters of justice and
civil rights these organizations can only represent the govern-
ment’s position.

Judicial impartiality is an important link in China’s democ-
ratization process and in the protection of human rights.
Because China’s judiciary is not independent, difficult cases
tend to be political cases. Establishing the judicial impartiality
enjoyed by other countries will require meeting three condi-
tions: first, effective safeguards are needed to enable lawyers to
present evidence in a clear and logical manner and to ensure
compliance with laws and regulations. Second, China needs
scholars and lawyers with credibility and complete independ-
ence who can write essays that unambiguously inform ordi-
nary citizens and government officials of miscarriages of
justice and their proper redress.These scholars should also fre-
quently and clearly explain the political, economic and social
consequences of wrongful judgments.

Third, allow complete openness of information, support
those who call for an impartial judiciary and bring to light ille-
gal judicial acts. Generally speaking, judicial impartiality is

rarely undermined purely by political authority, and officials
that overreach their authority in this way may eventually be
brought to account and even be made to pay for their crimes.

The outcome of the miscarriage of justice against the South-
ern Metropolitan Daily [Nanfang Dushibao] is an important case
in point. In 2003, the Southern Metropolitan Daily took the lead in
the struggle for freedom of the press in China.After it broke
the story of the beating to death of Sun Zhigang in police cus-
tody, public outcry on the Internet prompted the Chinese gov-
ernment to abolish the compulsory detention camp system.
The paper’s reporting on SARS also made waves.

The Guangdong Province judicial and public security sys-
tem (the Party’s politics and law committee in charge of the
police, the procuratorate, and the court system) responded to
these articles with a long investigation of the Southern Metropolitan
Daily, and chief editor Cheng Yizhong, general manager Yu
Huafeng, vice editor Deng Haiyan and former chief editor Li
Minying were arrested in 2004.

Here is how it all happened:To reward the enthusiasm of
editors, journalists and administrative personnel, Cheng
Yizhong and Yu Huafeng had transferred 1.56 million yuan in
bonus funds from the paper’s advertising department, which
had excessively high bonus funds totaling 6.05 million yuan, to
the newsroom.They did so on two occasions with the approval
of the advertising department, and awarded themselves a
bonus of 580,000 yuan from the remaining funds. In addition,
in December of 2001,Yu Huafeng gave a bonus of 970,000
yuan to Li Minying, the paper’s founder who had become an
investigative reporter after retiring from the post of chief edi-
tor. Ultimately the Dongshan District Court in Guangzhou,
Guangdong Province sentenced Yu Huafeng to 12 years in
prison on charges of bribery and corruption, while Li Minying
was sentenced to 11 years on charges of taking bribes.

One of Yu Huafeng’s defense attorneys, Xu Zhiyong, per-
suaded the relatives of the people involved in the case to publi-
cize the relevant details.When they did so, the wrongful
judgment was widely seen for the perversion of law that it was
and provoked huge opposition from intellectual circles and the
press.

Gu Zexu1 and others wrote an important essay assailing the
wrongful conviction. Surprisingly, the judgment at first
instance supported the defense’s argument: “The evidence pro-
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duced by the Southern Metropolitan Daily confirms that the South-
ern Metropolitan Daily Group agreed that the Southern Metropoli-
tan Daily could distribute the total bonus as it saw fit to
encourage and reward staff members of its various depart-
ments under the principle of efficiency first and due attention
to fairness.”

Sentencing managers for exercising their
legitimate rights is an absurd subversion
of the rule of law.

In an article entitled “Let us be vigilant against efforts to
secretly turn the rule of law into tyranny—a critique of the
Southern Metropolitan Daily case,” I stated the obvious: bonuses are
a very important management tool.What’s more, it has been
the long-standing practice of the top management of Chinese
state-owned enterprises to award substantial compensation to
the enterprise founders in recognition of their contribution,
and neither the top management nor the founders have been
convicted of giving or receiving bribes as a result.

After the case was first exposed, Professor Zhan Jiang2 and
journalist Wang Keqin3 launched an appeal on the Internet. Li
Jian4 also organized a protest.These efforts were resoundingly
echoed by the public at large. Considering the facts of the case,
everyone agreed that no crime of corruption had been com-
mitted.Two senior Guangdong Province officials, Ren Zhongyi
and Wu Nansheng, wrote a letter about the case to Zhang
Dejiang, a member of the Political Bureau of the CPC Central
Committee and secretary of the Zhejiang Provincial Party
Committee.All this caught Hu Jintao’s attention and prompted
him to take a personal interest in the case at the time of the
first trial.

It transpired, however, that the Southern Metropolitan Daily’s
defense attorneys had made a strategic error. First of all, they
denied that the bonuses distributed by Cheng Yizhong and Yu
Huafeng’s were public funds, even though Chinese law stipu-
lates that bonuses are public funds until they are legally distrib-
uted.The attorneys also failed to furnish proof that the money
Yu Huafeng had given to Li Minying was a compensation that
had been agreed upon at a meeting of the newspaper’s man-
agers.

If the defense attorneys representing the Southern Metropolitan
Daily, Xu Zhiyong among them, had been of the caliber of Guo
Guoting or Gao Zhisheng,5Yu Huafeng and Li Minying would
probably have been long since released, and China would
enjoy a better environment for freedom of the press.The
lawyers made missteps in explaining the thinking behind their
plea, the evidence and their legal analysis in a way that laymen
could understand, and they failed to even post the court deci-
sion on the Internet.

If the defense attorneys had had their wits about them, they
would have proceeded as follows: First, if there were adminis-
trative or management documents conferring on the editorial
board the right to distribute those small portions of the total
bonus, then the managers were exercising their legitimate
management rights and there is no way that they were guilty

of any criminal conduct, regardless of any procedural errors.
Second, if no such documents existed, the attorneys should

have begun by arguing that the bonuses were perfectly lawful
and legitimate, regardless of any procedural errors Cheng
Yizhong and Yu Huafeng may have committed in distributing
and the receiving bonuses. Next, the defense attorneys should
have built a solid and logical case to show that under PRC
Criminal Law managers are not subject to criminal prosecution
for redistributing bonuses.

As it happened, there were no management documents
conferring on Cheng Yizhong and Yu Huafeng the right to
redistribute these bonuses as they saw fit. But the court deci-
sion in the second trial noted that the top leadership had given
the Southern Metropolitan Daily an oral consent to redistribute the
bonuses as it saw fit.This judgment was clearly based on the
assumption that since there were no documents entitling Chen
Yizhong and Yu Huafeng to redistribute bonuses, a charge of
corruption involving public funds was warranted.All the court
did was to reduce the prison terms.

Cheng Yizhong, the chief editor, was higher in rank than
general manager Yu Huafeng (in contrast to Western practice),
and was therefore considered the prime culprit. But after
Cheng Yizhong was released, the Guangzhou Intermediate
People’s Court rejected the appeal by Yu Huafeng and Li Min-
ying, causing widespread consternation.The likely reason for
the court’s rejection was that after the ruling in the second
trial, public interest and protest subsided.The only disinter-
ested parties who continued to call for justice to be done were
Gu Zexu, Li Weidong and myself.

The fact that the “prime culprit” was set free and the
“accessories to the crime” were given severe sentences demon-
strates once again just how preposterous perversion of the law
is under the Communist regime. Furthermore, the court ruled
that the reason Yu Huafeng had bribed Li Minying was that Li
had tacitly consented to include and facilitate an advance
advertising fee in that year’s annual budget. But this is com-
mon practice in Chinese newspapers and it wouldn’t take a
bribe to get someone to agree to it. In fact,Yu Huafeng’s bonus
was approximately 820,000 yuan less than it would have been
using other accounting methods.Who ever heard of bribery
aimed at reducing one’s income by more than 800,000 yuan? 

Local party and government officials took
advantage of the lack of judicial
independence to pressure the court to
issue an unjust verdict that advanced their
own interests.

While Yu Huafeng was languishing in prison, the Guang-
dong Provincial Supreme People’s Court sat on his appeal for a
long time and then suddenly rejected it with a few words:
“Having examined your appeal, we find that it fails to present
any new evidence as required by law and that it violates article
204 of the Criminal Procedure Law of the People’s Republic of
China.This court therefore rules to dismiss your appeal.”6 This
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ruling demonstrates that local party and government officials
took advantage of the lack of judicial independence to pressure
the court to issue an unjust verdict that advanced their own
interests.

In my opinion, if the wrong done to Yu Huafeng and Li
Minying is to be redressed anytime soon, intellectuals will have
to mount an Internet campaign to demand that the Guangzhou
Municipal People’s Congress set a precedent and impeach the
judge who mishandled the case, to condemn the officials who
subverted judicial impartiality, to rein in officials that force
courts of law to do their bidding, and to progressively establish
genuine judicial independence and fairness.

The fact that so many people were upset by the miscarriage
of justice in the Southern Metropolitan Daily case was in a real sense
a victory for intellectuals and the media.When confronted
with the Party’s politics and law committee, which controls the
police, the procuratorate and the courts, an individual lawyer
is powerless. Only academics and journalists can exert some
restraint on the politics and law committee, because they make
and influence public opinion. But academics and journalists
have their own jobs, and can devote little time and energy to
following this case and demanding that justice be done. It’s
also hard for them to engage in collective action and even
harder to mount a protracted and collective defense of judicial
impartiality and human rights.

Professional jurists, on the other hand, have not realized
their potential to produce a cohort of talented lawyers devoted
to the protection of human rights.That’s why I believe that
professionalization is the best way forward. Judicial impartial-
ity and China’s democratization are inextricably intertwined.
Both are important.The first will be won incrementally by
fighting for citizens’ rights, particularly economic rights and
interests, in the courts.The second will also be won incremen-
tally in the courts by fighting for a wide range of rights, partic-
ularly political rights.

For that reason, there is an urgent need to establish inde-
pendent legal aid organizations in Beijing and Shanghai.When
important human rights cases or miscarriages of justice occur,
such an organization could ensure that donations from inside
China or legal aid funds and professional legal assistance from
abroad reach their destination.This organization could also
provide one-off financial assistance to the families of the
wrongfully accused or convicted (Web sites publicizing mis-
carriages of justice are routinely shut down).This much is cer-
tain: lawyers must publicize their court pleas and the details of
human rights cases and miscarriages of justice.Transparency is
the only way to promote judicial impartiality and human
rights.

In this way, it may be possible to produce a community of
lawyers in China capable of mounting a professional defense of
human rights and judicial impartiality, forging closer links
among human rights activists, legal scholars and lawyers, and

strengthening links and mutual assistance between people in
China and abroad.This would also lead lawyers not to think
exclusively about laws and the administration of justice, but
also to consider the impact of legislation, law and the adminis-
tration of justice on politics, the economy and society. By pro-
moting the open exchange of information, lawyers can also be
an effective force for greater rationality and the rule of law.

China has precious few lawyers prepared to speak boldly in
defense of justice.There is a great need for human rights
lawyers, and because there are so few of them, they are sub-
jected to particularly vicious attacks. I’m aware of a few of
them: Gao Zhisheng, Guo Guoting, Zhang Sizhi, Mo Shaoping,
Li Jianqiang, Pu Zhiqiang and Zheng Enchong. Guo Guoting
and Li Jianjiang have had their licenses to practice law revoked
(Guo Guoting has since moved to Canada), and Zheng
Enchong is still in prison.An independent legal aid organiza-
tion would be able to let human rights activists in China know
about the efforts being mounted abroad to help them and pro-
tect their rights.Another advantage is that all funds would be
transparent. Some Communist Party officials might try to do
away with such an NGO, but they would presumably not go so
far as to imprison the lawyers providing legal aid.

A legal aid organization of this sort would probably require
help and support from abroad.Without name recognition, a
legal aid organization cannot raise funds. But once it has made
a name for itself, it will perhaps be able to draw contributions
from abroad and gradually create a virtuous circle.

The overall impact of such a legal aid organization remains
to be seen: there was no judicial independence in China to
begin with, and the politics and law committee system has fur-
ther damaged the environment for judicial impartiality. Nor is
China a country with a system of legal precedent.The Chinese
Communist Party’s fear of free association breeds unfavorable
conditions for the development of genuine NGOs.The authori-
ties make registration difficult and there is no law enabling
NGOs to deduct contributions from taxes. But I believe that
this is still a goal worth fighting for.

Translated by Paul Frank

TRANSLATOR’S NOTES
1. Gu is a famous jurist.

2. Zhang Jiang is in the Department of Journalism at the China Youth Col-

lege for Political Science in Beijing.

3. Wang is a reporter with the China Economic Times and Gansu Economics Daily.

4. Li operated the Dalian City Web site Protecting Citizens’ Rights, which

was closed last year.

5. Guo Guoting and Gao Zhisheng are lawyers who frequently defend dissi-

dents in trial.

6. Article 204 stipulates that a court will retry a case on appeal if “there is

new evidence to prove that the confirmation of the facts in the original

judgment or order is definitely wrong.”
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